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File No.DG(V)Val Rev/14/1/2023 /j 75’ Dated 27 April, 2023

gi0 ! 2023 under Section 25D of the Customs Act, 1969
against V; i i -

L This copy Iz gravited free of charge for the privale usre of the persor
fo whom I i issuwed,

i, An appeal againsi thiz Ovrder-in-Revizlon ez to the dppellare
Tribumal, Cisstomis ferving furisdiotlon, snder saction 19d-A of the
Crisioms Act, 19068, within stipwlated period as prescribed under the
fow. An appeal should bear a court fea siamp of Re. 1000 (Rupeas
ane thousand) only ox prescribed wnder schedule-11 item 32 of the
Conrt Fee Act, 1870 and must be accomparied by a copy of this
Crdler,

i, An gcfra copy of appeal, I filed, showld simultanecusly be sent to
this office for information and record

iv. If an appeal s filed, the appellant showld stote whether e desires to
b heard in person or throngh an advocate.

e

.Wsﬂﬂmmnﬂpﬂciﬂltjfﬂhamicals weeenees PETITIONER
VERSUS

Director, Customs Valuation, Karachi coienens  RESPONDENT

Drate{s) of hearing 22-03-2023

For the Petiticners Mr. Javed Igbal Butt Consultant

Mr. Mubashir Aslam Advocate
For the Respondent Mr, Igbal Ali, Principal Appraiser

This revision petiion was fled under Section 25D of the Customs Act, 1969, against
customs values determined vide Valuation Ruling No.1735/2023 dated 27-01-2023, issued under
Section 25A of the Customs Act, 1969, inter alia, on the following grounds:

""ﬁ"n‘mm:

The Petitioner Is aggrieved by Para 4 and Sevial No. 5 of the Table to the Valwation Ruling No 17352023
dated 27.01.2023 (“Impugned Ruling™) (Annex A) and prefers this Revision Petition on the following facts
and grounds,
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Facts and Grounds of the caxe: -

L

The Petltioner Iz the regular imporier and distributor of Optical Brightener Agemis (OBA)s, The
Petitioner imporis OBA and claims the same wnder PCT heading 3204 2000, The Petitioner has never
incilged in misdeclaration of value, origin or any other material particular of the declaration in order
to hoodwink the Customs or evade dutwiaxes or for any other motives in any mamner whatsoever, He
is a bomafide importer af OBA which conforns to all necessavy product certifications. The supplier of
Petitioner M/s PT Sinar, Indonesia, is one of the biggest mamyfacturers of the subject product and seils
its product af much compaiible values based on economies of scale. It may further be noted thot prices
of Chinese orlgin product being at higher values is offser by reduced rate Customs duty under China
Pak FTA, whereas assessmenis of Indonesian Origin OBAs af higher valwes will render the Petitloner’s
imporis incompetible ar there b ne FTA with Indonesia as of today.

The Petitiorer is a law-ablding clifzen of Pakistan and is well versed in the lows pertaining fo the
vaiuation af the goods enshrined under Section 25 of the Custfoms Aci, 1968,

The Peritioner has all along been importing the OBA Conton for the last moany yeors af frue fravsaction
Ver1es.

The Respondert has Issued the Impugned Ruling through which the values of OBA Cotton have been
enhanced to an exorbitantly higher slab, which is causing loss fo the Petitioner as ke &s the whole sole
importer of this product from P.T. Sinar Sine Kimia, Indonesia. The values so enhanced are arbitrary
and do not conform to the various factors which are essential parameters for valuation of dyes and
chemicals i.e, Colowr Index and Strength.

e===w_§  The Ruling describes the methods adopied to determined customs values of Para-4 of the Inpugned

£

?

u| MARASH

& . Method(s) adopted to determine Cuntoms values: Valumtion methods specified in Section

r}-i = h-'r"‘:""., Ruling as under: -

25 of the Customs Act, 1969, were duly applied in sequential order to arrive af the Customs valies
af subject goods. The transaction value method provided in Section-23(1) was fowund inapplicable
due to absence of information as required under sub-section-(2) of Seciion 23 of the Customs Aci,

1969, Therefore, identical/similar goods methods provided in Section 25(5)(6) ibid were examimed
for applicability io determine Crustoms values of subjeci goods. However the same were found
inapplicable since the values of the evidences avallable in the ninety days date were not determined
az per Section 25(1) af the Customs Act, 1969, As a result this Directorate conducted market survey
under subsection (7) af Section 23 of the Customs Act, 1909, wherein various wholesale and rerail
mariels were visited to observe the actual prices of reactive dyes, acid dyes, direct dves, disperse

dyes and apiical brightening agents of different origins. Moreover, valuation method wnder Section

25(8) of the Customs Aet, 1969 was examined but due io non-availability of conversion cosi of the

Exporting country, the aforementioned method could not be applied either. Finally, on the basiz of
available dotainformation collected and exercise conducted, rthe values of Reactive dyes, Acid
Dyes, Divect Dyes, Disperse Dyes and Opiical Brightening Agent have been determined under sub-

section (7) read with Section 25(9), of Section 25 of the Customs Act, 1969. "

& - A bare perusal of the afore-cited para reveals that all the methods of valuatlon af goods have been

dizscarded by the learned Respondent. It is incorrect to infer thar the fransaction value method was
inapplicable due to the warvailobility of Information as required under subsection-(2) of Section 23,

Indzed, the dyes and chemicals have all along been imported and every minor detail of the producis of
dyes and chemicals are available with the Customs. The Petitioner himself had provided all the relevant
Information ecluding Bank Contracts, Loadport GDs filed in the country of export to esiablish the
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gemuineness of the transaction value, This data Is avallable with Customs, In the presence af this
information, the assertion of the Respondent that information wr.t, transaciion value and subsection
{2} af Section 25 was not available is llogical and wrwarranted.

" On the basis of Respondents argument that information w.r.i. primary method of valuation was not

available, thergfore, secondary methods of valuation as enshrined under subsections (3} and (6} of
Section-25 of the Cusioms Act, 1969, were also Inapplicable is Incorrect. There is abundant data in the
Cusroms daotabase through, which the Respondent can easily ascertain the actual values of the goods.
Hence, the reqzons given by the Respondent is a negation of the findings ar given in the judgment qf
bon “ble Supreme Cowrt of Pakistan Collector of Customs PMBO vs. Zymotic Diagnosiic International
{2007 PTD 2623). The court had has taken due cognizance of the arbitrary refection of the transaction
vailues and set our principles for such rejection for resorting to other methods of Valuation in the
fallowing terms: -

" Section 25 of the Customs Act authorizes an officer af the Crustorns Depariment lo refect
the declared value of a consigmment imported in Pakistan and to assess the same. Section 25 lays
down various modes in which ihe officials of the Custorns Departmernt are required to proceed
in determining or assessing the value of the consignment after refecting her declared value:
However, for refecting or refising ro accept the value declared by a consignee in respect of
imported goods, the concerned officer is required fo give cogent, plawsible and satisfactory
reasons for ron-accepiance of the declared value and refection thereaf which cannot proceed on
the whims or desive of the officer of the customs. He iz required fo point owt some flaw or defect
ar such circumstances which create doubt with regard to the veracity and correctness of the
declared value or that the same had been under imvoiced. Similarly, in determining or azsessing
the fair value or normal price of such imported comsignment the concerned officer is under an
obligaiion fo take into consideration all the necessary fociors and circumstances enumeraled in
Sectton 25 of the Cusfoms Act for such determination and assessment, From a perusal of order
af the Collector af Cusioms if transpires that neither saifsfactory and convinelng grounds for ot
aecepting the declaored value of the imported consignment were given nor the factors and groumds
necessarily required to be taken Into consideration for defermining the fair or normal value of
imported consigrment were adhered to. The Customs Officer wes required to obiain identity of
the country af ovigin of the consignment. Thereafier attermpt showld have been made io find out
the prevailing price of the consignment in the cowntry of the origin. There is mothing on record
to indicate that the Curtoms Department had secured or had attempted to secure invoices from
other importers who had imported identical or similar consignment in Pakistan with a view fo
show that the price declared by such other importers greatly varled fron the price declared by
the respondent. In absence gf such an exercise actlon in rejecting the declared valve of
conzignment would amount to an arbitrary and capricious exercise. Resort lo subsectlon (7} of
secrlon 23 of the Customs Act Is to be made only when the Customs Qfficer who has 1o make
assessment or determination of the fair or normal value of the consignment is of the view that the
same conmot be determined otherwise in view of lmpossibility of procuring evidence as referred
fo above, The order of the Collector of Customs i absohwtely vilent in this regerd which is an
impartant foctor for drawing an interference that no such attentpt was made before passing the
order. The Cruztoms Officer dealing with the case proceeded in a perfimefory, whimsical end
arbitrary manner and the Customs, Excise, Sales Tax Appellate Tribunal was justified in seiting
aride the same, The High Court also did not coannlt any illegality or infirmity in accepting the
ewveler af the Tribunal and dismissing the Constivutional petition filed by the petiticner.

8 Clecarly, the primary method of valuation is the transaction valwe merhod and for refecting this

tremsaciion value, the apex cowrt has laid down the principles which nmust be followed. In the
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Petitioner s case, the transaction value it available on record and smooth and there is no iota of doubi
uﬁmm veracity for the following reasons: -
The value declared on the Commercial fnvoice iz the same as the value of the Bank Contract;
;|'i'. The value declared on the Goods Declaration matches with the value mentioned om Load Port
GD:
i, Bank Debit Advice on PSW System reflects the same walue ar om the Bonk Conirect,
Commercial Invaice and GD,

Further, the Impugned Ruling does not spell our the range of prices that were available in the data and
the extent of variation in the prices which resulted in the discarding of values imder these subsections,

The Ruling further mentions thal a marke! inguiry was conducted wnder Section-25(7) of the Customs
Aci, 1969 and different segmenis of markets were surveyed, Wholesole and Retall Markets were visited
to asceriain e actual prices of Reactive Dyes, Acid Dyes, Direcr Dyes, Disperse Dyes and Optical
Brightening Agenis. No such data has been shared with the petitioner to seek their opirion on it
Further, the data so obtained has not been verified as such. Secondly, it is important fo mention thar
Subsection (7) of Section-25 pertaining o Deductive Value Method lays down that the Customs valve
af the imported goods shall be based on the wunit price af which the Imporited goods or idemical or
similar imported goods are 5o sold in the greatest aggregale guantily. ai or abowt the fme of the
importation of the goods being valued, to persons who are not related to the person from whom they
by such goods. Further, the Valuation Ruling does not shave any such marker taguiry that had been
comducted prior to the issuance of this Ruling. In fact, this so-called market inguiry, prima focie, does
mot conform fo the reguirements, as siipulofed wnder Section-25 read with the Valvation Rules.
Secondly, the Workback Method or Deduciive Value method as given wnder Section-25(7) af the
Customs Aet, 1969, which is reproduced below: -

“7) DEDUCTIVE VALUE.- If the Customs value of the imported goods cammot be determined
umder sub-section (6), it shall, subject to rules, be determined ax follows: -

if the imporied goods or identical or similar imported goods are sold in Pakisian in
ithe condiiion gz imported, the cusioms value of ihe Imporied goods shall be baved
on rhe wnil price at which the imporied goods or identical or similar imported goods
are 50 sold i the greatest aggregate quantiry, of or about the time of the imporiation
af the goods being valued, o persons who are not related fo the persons from whom
they buy such goods, subfect to the deductions for the following: -

{i) either the conmnizsion usually paid or agreed fo be paid or the additfons
wually made for prafit and general expenses in connecrion with sales in
Pakistan of imported goods of the same class or kind;

(i) the wwal costs of transport and instremce and associated costs imcurrecd
within Pakistan; and

(i)  Omivted
{fe}  the customs duties and other taves payable in Pakisian by reason of ihe
Improritation or sale of the poods,

(B If neither the imporied goods nor identical nov similar imported goods are sold of
or abowt the time of importation of the poods being volued, the cusioms value
shall, subject otherwise to the pravisions qf clawse {a) of this sub-seciion, be based
on the wnit price at which the imported goods or ideniieal ov similor imported
goods are yold in Pakistan in the conditions as imported of the eavlfest dave after the
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importation of the goods being valued but before the expiry of ninety days qfter such
importation,

fel  If neither the imporied goods mor identical nor similar imported goods ave sold In
the cowmtry of importation in the condition as imported, then, if the imporfer so
requests, the cusioms value shall be baved on the wnit price at which ilie Imporied
goods, after further processing, are sold In the greatest aggregate quaniify o
persons in the cowmtry of importation who are nof related to the persons from
whom they buy such goods, due allowance being made for the value added by
suech processing emd the deductions provided for in clause (a).

11. This method has béen discussed In detail in Rule 119 ofthe Cusioms Rules, 2001, The relevan! provision

12,

i

5.

is reproduced below: -

“119, Deductive value method.- (1) For the purposes of this rule, the expression “unit price at
which goods are sold In the greatest aggregate guantity” means the price af which the greatest
rumber of units is sold in salex to persons whe are not related to the persons from whem they buy
sich goods af the first commercial level after importation af which such sale takes place,

From the Valuation Ruling is not elear how the learned Respondent has applied the Work-Back method,
what agaregate value has been raken for arviving ar USS 5/Kg. In this situation, the values defermined
through the Impugned Ruling are wnlowful and against the laid-down principles of valuation. Hence
the Valuation Ruling is required to be quashed on this grownd alone. It may firther be submitted thar
the subiect product is exclusively imported by the Petitioner and around 99% of the total imporis is
sold io local Industry. It is not wnderstandable how the Respondeni conducted market inguiry as the
ect product is not available in the local market in retail stares. If the such inguiry has been made,
the Respondenis may kindly be insiructed fo provide detalls of such market inguiry.

. The Impugned Ruling says that Compuied Value Method as provided in Section 25(8) could not be

applied due to non-availability of conversion and processing cost of exporting conmtry. The Ruling does
mat divedge any information or correspondence thar was exchonged in obiaining the comversion or

processing cost of the exporling couniry,

The Impugned Ruling finally says that on the basis of available dora’lnformation collected and exercise
conducted, the values of Reactive dyes, Acld Dyes, Direct Dyes, Disperse Dyes and Optical Brightening
Agemis have been determined under sub-section (7) read with Section 25(%), of Section 25 of the
Customs Act, 1969,

The Respondent depariment has mot shaved the data waken for the determination of values ws 234 in
the impugrned Rufing. It way also not indicated which type of flexibility was adopied fo arrive af values
w 25(9) of the Customs Act, 1969, Arx such determined values have hypotherically been arrived at by
completely disregarding the methods of Faluation ar prescribed by Section 25 of the Custons Act, [988.

16, The hon'ble Sindh High Court in the case of Goodwill Traders vs. Federation af Pakistan reported as

2004 PTD I76 has conducted a post-mortem of Section-25%) and the valuation rulings izmued under
this very section,

g, I our view, when subseciion (%) Is examined, it comprises of the following elements.
Firstly, it is to apply only if it is determined that the valvation methods contained in subzections
(1), (5, (8), (7) and (B} canmnot be applied. Secondly, lts application is subject to "rules”, which at
present means the Customs Rules, 2000 (“Rules*). Thirdly, the basic framework af how value is fo
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be determined in terms of the subsection has also been specified The value must be determined on
a bazis that is "derived” from among the valuation methods specified in subsections (1}, (3}, (6},
(T} and {8). However, Ii s permissible to apply these subsections in a “Nlexible manner”. Two points
may be noted regarding the basic framework that has been laid down, Firsely, it does not permit a
complete abandonment of the valuation methods specified in subsections (1), (3), (6), (T} and (8.
These carmot simply be pushed aside and ignoved aliogether. Rather, what subsection (%) envisages
is a value derived on the basis of any one of the other valuation methods, fexibly applied, or a
mt suitable blending of elements from two or move of the ather valuation metheds, again applied
fexibly. The fall-back methad as contained in subsection (%) therefore envisages the application of
a method that rust recognizably be referable back o aiy one of the other valuation methads or fo
a combination of the elements of two or move of them, The second point to be noted with regard fo
the basic framework is that it ties subsection (9) much more closely and stricily fo the other
valuation methods than does Article 7 of the Valuation Agreement. The latter allows the we of
"rearonable™ means, which are required only to be "consistent™ with the “principles™ and "genaral
provisions" of the Valvation Agreemeant and also of Article VI of GATT, 1994, (It is not necessary
to consider Article VI in any detail ) T, Article 7 allows for greater latitude and may possibly
make permissible a lorger departure from the other valuation methods. This however, s mat
permissible wnder subsection (9). It Is more rigidly struciured. Rather than leaving the matter
rather open-ended, for the value to be determined by customs authorities essentiolly ot thelr
discretion under loosely worded guidelines {as wonld have been the case had the language of
Article 7 been wsed), the legislature has chosen to draw the bowmdaries more tightly. The
requivement is mot that of reasomableness or of consistency with principles amd provisions
generally. The procedure or method fo be followed iz laid down with much greater specificity and
expressly tied to the orher valuation methods.

L The foregoing analysis applies, of course, when subsection (9) is considered in fevns of its
application under section 25 iiself Whai, however, of section 254 and how does subsection (%)

: relate to this provision? fn our view, the answer to this question lies in what was said in paras. 18
S and 19 af the earlier Judgment (reproduced above). In particular, the portions of para, 19 that
have been emphatized by underlining are of direct relevance and application. It iz in terms as
therein explained that subsection (9) imteracts with and relates o section 154."

I7. After deliberating upon the essence of Section-25(9), the hon'ble Sindh High Court arrived af the
following conclusion: -

13, Wenow turn to consider the Valuation Ruling in light of the foregoing discussion. (We may
note that @ number of valuation ruling: were also considered in the Earlier Judgment amd fond
wanting in ome respect or another: see paras 23 ro 29 thereaf) We conclude thot the Valuation

Ruling &s witra vires section 254, Ore obviows reason for this is that it states, af the end, that “If the

declored/invoice value is higher the same shall be applied”. In other words, the values determined
by the Valuation Ruling are minimum customs values, This is flafly contrary te Rule 110(iv) and
hence to subsection (9) of section 25, Secondly, and more importantly, i is clear from a reading of
the Faluation Ruling az a whole that in applying the fall-back method, the Direcror, Valuasion has

completely abandoned the other valuation methods. Although he har given his reasons for doing
so and har siated that the fallback method has been applied to arrive at "o values, this approach
is camntrary to low. [t is directly in conflice with the methad to be foflewed if at all subsection (9) ix
fo be applied, as exploined above. It also expressly femores the import dota availoble of Custom
Houre, which is in comtradiction of the Rules. It purports to be based om "market swrvey .. to
aralyze the prices availoble in the local marker”. This is also in express conflict with the Rules,

Furthermare, nothing Is steted in the Valuation Ruling that wornld indicate as to how or why the
valney actually wsed are "fair™ values, even if fwikich in our view is not the cave) it wera logaily
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permissible for the Director to determine value on such basis, In our view, the Valuation Ruling is
hased on a comprehensive misapplication and misundersianding of the law. It canmol, therefore,
be allowed to stand. It fails and nust be set aside.

I8, In light of the above submissions, it is clear that the Respondent has miserably fafled io appreciate rhis
cructal legal point and has also failed to take into consideration the findings recorded in the landmark
of hon'ble Sindh High Court passed in the case of Sadia Jabbar reported as PTCL 2014 CL
mt 537 while issuing the impugned Valuation Ruling.

19. The Valwation Ruling does not give the values of OBA origin-wise and fixes one value for all the origins,
which is atherwise not tenable wnder the law, In the case of Sadia Jabbar vs. Federation of Fakistan
(PTCL 2014 CL 537) the hon'ble Sindh High Court has held as under: -

“Eurthermore, the customs value determined is applied fo China and the “Far East". As noted
above, the Valuation Agreement and Section 25 operate in the context of a country of export and a
country of import (which of course, is Pakistan), and the "Far East™ Is nat @ couniry. This Ruling.
therefore is also wltra vires Section-254"

20, In the very context, the impugned Valucion Ruling is ultra vires of Section-254 as “All Origins” does
not constinure @ country, hence, requires reconsideration in Nght of Para-31 of the aforementioned
Judgment of the hon'ble High Court which reads.

“fnn view of what has been stated above, we allow these peiitions to the extent that the valuation
rulings impugned thereby (and corvesponding orders in revision, iff any) are quashed and sef aside.
The concerned officer may, in each case, make a fresh determination of the Customs vaive of the
concerned category of goods wnder Section 254 in light of what s been stated herein above within

90 days from today, after following the procedure applicable to the method actually adopted and
giving an opportunity fo the stakeholders to make representations. ™

21. The impugned Ruling has at Serial No. § of the Table has mentioned the description of goods as wnder:
5. OBAforCotton Allorigins  3204.2000 USS 5/Kg

22. The description, ‘OBA for Cotton' is a general term, which canmat be applied fo the entire lot af OBAs
being imported with different Colour Indices and Strengths (Concentrations), Indeed, the value aof the
dyes and chemicals Is mainly dependent on the aforementioned two factars. Therefore, it is quite
unfustified to fix a single value for the subject product which is otherwise subject to variations.

23. It may be noted that in terms of Section 25(1) the transaction value of the goods is the price paid or
payable for goods sold for export to Pakistan, Even the All Pakistan Chemicals and Dyes dssociation
had suggested the values on the basis of product strength and origin within the range of USS 3 -5Kg
however, @ single vadue has been fixed which is aguinst the norms of the business,

24, Section 23(1) is reproduced below. -
35, Value of imported and exported goods.- (1) Transaction Value- The Customs value of

imparted goods, subject to the provisions of this secrion and the rules, shall be the ransaction
value, that is the price actually paid or payable for the goods when sold for export to Pakistan:
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25 The valve declared by the Petitioner iz always the true tramsaciion value within the parameters of
Section 23¢1) of the Customs Act, 1969, as is evident from the following: -

@, The transactions are effected through Bank Contracts (Annex B) and Bank Debit Advice
{Ammex C) which ir reflected in the PSW System.
b The values declared on the Import Goods Declaration {(Annex D) ave the same as the values
declared by the supplier on Load Port GD {Annex E) filed in the coumiry of export with
" Indonesicn Customs,
c. The amount remitied to the sugplier is the same as mentioned on the Commercial Tnvoice
{Annex F},
d, There is no evidence of remitiance of the addirfonal amonnt over and above the Involce price
in respect af the geods imported by the Petitioner, A sample GD is taken for undersianding
purpases fo substemtfate the argument of the Peritioner as follows:

| Value Declared |  Value on Bank Vaiweon | Valwe on Bank | Value on Load Port
on the GD Confract Commercinl Debir Advice G (USD-CFR)
(USD-CFR) Invoice (USD- (L/SD-CFR)
{USD-CFR) CFR)

Unit | Total | Unit | Tetal | Unmit | Totel | Unit | Total | Unit | Tofal
Faluwe | Valie Falue Falue Falune Falwe | Valwe | Falwe | Value Falne

165 | 18562 1.65 18562 165 18562 | 165 | 18562 | 165 18562
| I

= Froum the above table it can be seen that all the documents, issued by the supplier and presented by the
i Petitioner, represent the same valuwe of the subject product, This fact supports the contention of the
B Patitioner that his declared value was correct and acceptable within the parameters of Section 25(1)

2= of the Customs Act, 1969,

I_‘___\_____'_'}’m The Petitioner is atiaching coples of evidentlal GDs and their corresponding Bank Coniracts,

Commercial frvoices, Load Port GDs and Bonk Debit Advices as (Anrex Gy to Gy for your pertsal

28, The OBA imported by the Petitioner jalls in the [ower to medium category hence iis price [@ USS
1.65/Kg Is accordingly quoted by the suppliar as per itz pricing mechanism considering various factors
including the quatity and attributes of the products. Therefore, determining the values at USS 5/Kg is
guite wrfnatlfled and against the paramerers sef under Section 25 of the Customs Aci, 1969, which is
the basis ingredient af Section-254 of the Act ibid.

29, The very concept of transaction value, as discussed in detail i the preceding paras, is the price poid
or payable for goods sold for export o Pakistan. When the goods are sold for export to Pakistan, the
documents that reflect the export price are Commercial Invoice and the Export GD, which, in the
Petitioners case, are in conformity with the import declarations. Hence, the value declared In the by
the Peiiifoner are the true transaction values within the paramerers of Section-25(1) af the Customs
Aer, 1969, read with the relevant valuation rules.

30, The impugned Faluation Ruling does not give a single basis or evidence fo arrive ai such exorbitant

varluer determined ot USS 5/Kg under Serial 3. Therefore, onts to substantiote these values lies on the
Respondent under Arvifele-117¢2) of the Qanun e Shahadat Ovder, 1984, which says:-
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“When a person iv bound to prove the existence af any fact, it is said that the burden of proaf lies
on that persam.

Prayer: -

1. In view of the foregoing factual and legal submissions, it is prayed lo: -
L Set azide the Impugned Faluation Ruling being against the provisions of Section-25 and 254
of the Customs Aet, 1969 read with pronouncements of superior judicial fora;
it Hold that the transaction value as declared by the Petitioner was the true transaction value,
which should be used for azsessment of the subject imported products;
if. (Frant any other relief which this learned forwn may accord te the Peiitioner.”

-3 The respondents were asked to furnish comments on the arguments submitted by the
petitioners in the case. Para-wise comments on the petition are given as under:-

“Brief Facis of the Case

Representation was received regarding wnder-invoicing in the import of Reactive dyes, Acid Dyes, Direct
Dyes, Disperse Dyes and Optical Brightening Agents and it was requested thevein to determine the Cistoms
walues of the said goods in line with the international market trends. Therefore, an exercise was underiaken
by this Directorate General to determine the same. Meetings were convened on 21-12-2022, 13-91-2023
and 24-01-2023, which were attended by the relevant stokeholders including Pakistan Chemical & Dyes
Merchanis Association, The issues periaining to the valuation of subject goods were deliberated wpon in
detatl In the afore-referred meetings. The participants also submitted their proposals and the same were
considered jor the valuation of the subject goods.

The stakeholders conrended that the prices of Dyes and Oprical Brightening Agents vary on the basis af
branded and un-branded goods. Furthermovre, some of the importers were declaring valuwes on avery lower
side than the actual values in the international market, Therefore, the customs values of the subfect goods
neaded 1o be determined as per the prevailing international prices. They alse submitted proposals in this
regard. Nimety (00) days' clearance data was retrieved and the same was scrufinized. The stakeholders
ere alvo requested to furnish the following documents before or during the cowse af above-said meelings:

Invoices of imporis made during lasi three months showing the factual value
Websites, names and E-mail addresses of known foreign mamgfactrers of the iter in
guestion through which the actual current value can be arcertained.

e
R (i) Copies of comracts made / LCs opened during the last three months showing the valee of

ihe item in question and ;

vt Coples of Sales Tax paid Imvoices isswed during ihe fast four months showing the
difference in price o substantiare that the benefit of the difference in price was passed on
o rhe local buyers.

However, after exhausting and examining all valuation methods provided tn Section 25 of the Customs Aci,
1969, were duly applied in their regular sequential order to arrive af customs values of subfect goods.
Finally, the customs values of the Reactive dyes, Acid Dyes, Direct Dyes, Disperse Dyes and Optical
Brightening Agents were determined under Sub-Section (7) read with Section 25(9) of the Customs Act,
969, for uniform assessment all over the country vide Valuation Ruling No.1735 7/ 2023 duted 27-01-2023
aceordingly.
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PARAWISE COMMENTS

Para-(Tta3) Need no comments are mention and introduction of the petitioners as imporiers
af Optical Brightener Agents (OBA) and its mamyfaciurer in Indonesia,

ot Para-{4to6) Not agreed. It is submitted that the said Valuation Ruling was issued affer a
thovough irvestigation and all aspects were considered. In this regard it is
submitted that this Directorate General has deiermined the correct
customs valves in the Valuation Ruling No. 1735 / 2013, dated 27-01-2023 for
level playing field and for uniform assessment all over the Customs Stations af
the country. Provisions of Section 25(1) to 25(9) were duly exhansied while
issuing the said Valuation Ruing. Import data of previous M days was analyzed
and evaluated and gfter pathering all information, the customs values hove been
determined in terms of Sub-Section (7) read with Section 25(9) of the Customs
Aet, 1969, vide above referved Valuation Ruling. In this para petitioners have
blamad the Respondeni for violation and excess of powers but did not gave any
cogent reason for the same, On the other hand they did not even provided import
documents to justlfy their claim which are essentially required in the process of
determination of customs values af any imporied goods,

Para-{7io9) Noi Agreed It is submitted ihat the Respondent abovenamad had lowfully
derermined the customs values in the under reference valuation ruling on merits
after giving opportunity of hearings to the petitioners. Respondent hod fustiflably
determined the customs valwes in the tmpugned valvation ruing by exhausting
and examining all the valuation methods as envizaged wnder Section 23 of the
Customs Act, 1969, on the basis of ground realities of the case Further, the
petitiorers have simply claimed for the acceptance of their declaration but did
not submit any tangible import documents in support to fustify their declarations
disclosing fidl and accurate deiails relating o the valve of the imporfed goods
ai per Para-108 of Customs Rules, Rules, 2001, Moreover, requisiie import
related documents were also not furnished by the petitioners which are exsentially
reguired in the process of determination af customs values of any imporied goods
into Pakistan, As such the transaciion value carmoi be accepted in absence of any
relevant import evidences and documents gic. Further, cltation af court case does
not relate to the under reference case being of different nature and circumsiamees

and ground realities of the same.
Para-(10) Denied, It is submitted that the cuztoms value of under reference goods had been
te (13} determined strictly in accordance  with the provisions of Section 23 af the

Cusioms Act, 1969, Moreover, the petitioners, on ihe otfrer hand, did not submit
requisite fmport documents or amy evidence fe substantiare thelr couse of
grievance and io enable this forum fo verffy the triel and accwracy af transaciion
value of the applicamt. As per Rule-109 of the Volwarion Rules issued undar
SRO No. 45012004, dated 18-06-200/ (Chapler-LX), in the absence of valid
import documenis, the burden to prove the of iransaction value shifis fo
the importers / applicants. As such the same i not against the principles of
lew rather the same is based on factual ground realities. Further, it s submitted
thet all the valuation methods oz envisaged wnder Section 25 of the Cnsfomys
Acr, 1969, were duly exhausied and examined and after giving reasons for
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refection of valuaiion methods custoris values were finally determined in terms
of Sub-Section (7] readwith Section 25(9) of the Customs Act, 1969, Morzover,
concept of “fixation of value™ o more exizi in the Customs Tawlff rather the
customs vwalues are being determined in terms of Section 254 af the Customs
Act, 1960 The said Valwation Ruling No. 1735 72023, dated 27-07-2023 had
fenwifinlly and justifiably been issued in terms of Section 254 of the Customs
Act, 1969, for uniform assessment all over the couniry,

Para-(13) Itis submiried that the meetings with the stakeholders were held onm 21-12-

to (15) 2022, 13-01-2023 & 24-01-2023 which were attended by commercial imporiers
ax well as local manufocturers of under reference goods and official bearers
/! répresentatives of the concerned Assoclation. The participants as well as
the Association were requesied fo provide impor? documents like coples of
coniracis made /LCs, Sales Tax Pald Involces to substantlare their contention of
decrease in market prices. Yet they did not provide required the documents
before meeting. Again during the meeting the participants were reguested fo
submrit - =

(i) frvoices of imports made during last three months
showing factual value

fii) Websites, names and E-mail addresses af kmown
Sforeten memufacturers of the ftem in question thronugh
which the actual Curremt value can be ascertained,

(iti) Copies of contracts made / LCs opened during the last
three months showing value of item in question and ;

e} Copies of Sales Tax paid Invoices issued during last fotr
maonths showing the difference in price to substontiate

that the berneflt of difference in price was pazsed on fo
tha local buyers.

T Instead of furnishing any documentary evidence abour downfall in prices in
infernational morkes, they refied wpon their rhetoric of decline in the
international market prices. They were repeatedly requested to furnish sales
tex invoices alongwith monthly sales fax retwrn filed with Inland Reverue
Depariment az sales tax imvoices are authentic document to ascerialn local
market price and as the Customs has authority In terms of Sub-Section (11) of
Section 25 of the Customs Act, 1965, io call any documents lo satisfy themselves
about the truthfulness or accuracy of any mfermation or declaration made to
Customs for valuation purpose. Nome af them submitted sales  pox involces
alomgwith monthly zales igx refurn, on one excige or the other. Since the inatter
was [ingering on, it was decided fo proceed on merits in the light of available
record ar well as local market enguiry conducted by the Depariment.

Para-(16) Denied  In this regard it iz to be submeitied that Respondent hod
to (18) correcily and lowfully isswed Valuvation Ruling in lerms of Section 254 and
the rame was bared on foctuad grounds of the case, It i3 submitted thar the
said Valumtion Ruling has lawfully been been izsued in ferms of Section
25-4 by the Respondentafier extensive exercises and holding meetings
with relevant stokeholders of the sold goods  As such the Respondent
has acted in accordance with law and wnder powers vested wupon
him wnder the law, Further, 90 days' olearance dova was serutinized and local
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market enguiries wnder Section 25(7) of Section 25 qf the Customs Act, 1969,
were also conducted and customs values in the impugned valuation ruling were
determirted in terms of Sub-Section (7) readwith Section 25(%) of the Cusioms
Act, 1969, which showed higher price trend in the markeis for uniform assessment
all over the country. Only under reference petitioner seems {0 be aggrieved
otherwise aisessmients are being made ar per Valwation Ruling No 17352023
dated 27-01-2023 ai all Cuztoms Stations and fleld formations of the country,
m Further, ciiaiion of the court cases does noi relate io the under reference case

being of different nature and circumstances surrounding the imports.

Para-{19) It is submidited that Para-{2) to (3) clearly states whole the process qf issuance
fe (21) of said Valuation Ruling. Moreover, Paras-(4&35) states that the said ruling has
not been issued only on the basiz of local market enguiry rather aoll the
information so gathered war evaluated and analyzed for the purpose of
determination of Customs values, The petitioners, on the other hand, did not
submit requisite import documents or any evidence to substamtiate their cause of
grievance and o enable this forum to verify the truth and accuracy of transaciion
value of the applicant. As per Rule-109 of the Falwation Rules issued under SRO
No.450(D/2001, dated 15-06-2001 (Chaprer-LX), in the absence of valid import
documents, the burden to prove correciress of transaction vafue shifis ro the
importers / applicants. Further, the customs values were determined cafter
properly following and exhasting all the valwation methods in sequential
mearmier and giving reasons jor refection therein and finally the values were
determined in terms of Sub-Section (7) readwith Sectlon 25(9) af the Customs
Act, 1969, for wniform assessmen! purposes.
It is submitted that the Valuation Ruling No I735 / 2023, dared 27-01-
2023 iself is a self speaking document which has lawfully been szued by the
Respondent under Section 254 of the Customs Act, 1969, after exhausting all the
valuciion methods ar envisaged wnder Section 25 of the Custons Act, 1969, [t is
Sfirther submitied that no valuation method was abandoned as stated by the
Patitiomer rather all valuation methods from Sub-Section (1) to Sub-Section (%)
af Section 25 of the Customs Aet, 1969, were exhmuted while determining the
cusfoms values of under raference goods by giving reasons jfor rejection of
previous methods and after exhausting & examining all the valuation methods
customs values were determined in terms of Sub-Section (T} readwith Section
25(9) of the Customs Aci, 1969, for uniform assessment all ever the country.
These values are nof arblirary or nlawful as the same have been determined
qiter properly anabzing and evaluaiing so gathered from different sources.
na violarion af any rules has occvrred while determining the Customs
values in the said ruling.

Para-(25) Dented, It is submitted declared volues were examined which were foaumd under-
fo (27) imvoiced, therefore, VFaluation Ruling No.1735, dated 27-01-2023
isswed is correct and justified and corvectly and lawfully issued after fulfilling
all the reguiremenis and qffer extensive exercises inferms af Section
25-A of the Cusioms Aei, 1969, It is submitied that while issuing the
Valuation Ruling for any imported commedity under Section 254, the
Divector of Customs Valuation has been empowered fo exhaust all the
valuation methods Le. Sub-Sections (1), (5), (6), (7, (%) and (9 of Section
25 of the Cusioms Aect, 1969 sequemially. It s submitted that customs
values for  izsuonce of Valuation Rulings ave properly determined in terms of
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Sub-Sections (1) to (9) of Section 25 of the Cusioms Aci, 1969, seguentially.
However, the word “whichever is applicable” as used in Sub-Seciion (1) af
Section 254 gives discretion to the competent aithority fo adopt the method
as best suited to the determination of value wnder Section 25-4 of the Act,
which may or may nof be applied in a sequential marner. Moreover, it Is
submittad that it Is nor necessary that the transaciion value of the petitioners
must be accepted by the Customs authorities. Accovding to the provisions af

Ly Section 25 of the Customs Act, 1969, the hurden of proaf that the declared
framsaction values ove foir lies upow the importer who may justify  their
declarations through documentary evidences. As such the impugned Valwation
Ruling is not arbitvary, unlavwful, illegal or against the principles of justice
rathier the same is based on ground realities of the case and international market
price trends,

Para-(28) Denied [Tt is respectfully submitied that the cusiorns value of wder
o (30) reference  goods hod been dewermined sivicly In accordance  with the
provisions of Secilon 15 of the Customs Act, 1969, Morvover, the
petitioners, an the other hand, did not submit the requisite corroboratory
import documents or any evidenmce (o substamtiate their couse of
grievance and fo enable this forum o verify the ruth and aoccuracy
of tramsaction wvalue of the applicant As  per Rule-109 of the
Valuation Rules issued under SRO Nod50¢D/200f, doted [8-06-200]
(Chapter-IX), n the absemce of valid import documents, ithe
burden 1o prove the of iramsaction value shifts to the importers /
applicants. As such the same &5 not apainst the principles of laws rather
the same is based on factual grownd realities. Moveover, the hmpugned
Valuation Ruling has been izsued in terms af Sub-Section (7) read with Section
25(9) of the Customs Act, 1969, which showed higher price trend in the local
miarkess, It iv respectfully submitted that the said Valvation Ruling was issued
after thorough investigation and  all aspects were considered. In thizs regard it is
submitted that this Divectorate General has determined the corvect customs
values vide Valuation Ruling No. 1735/ 2023, dated 27-01-2023 jor level
playing field and for uniform assessment oll over the Customs Stations of
the country. Provisions of Section 25(1) io 25(9) were duly exhausted while
issuing the said Valuation Ruling. Import duta of previous P0 days wox
analyzed and evaluated cnd after gathering all information, the customs values
hove been determined in terms of Sub-Section (7) of Section 239} of the
Customs Act, 1969, vide above referred Valuatlon Ruling for  wmiform
acsessment all over the country. it 5 further submitied that the Fetitioner
has simply claimed for the acceptance af their declavation but did not  submit
ay tangible documenis in support to fustify thelr declarations  disclosing  full
and accurafte defalls relating fo the value of the imported goods as per
Para-108 of Cuzioms Bules, 200]. As such in presence of the clear
Faluation Ruling in the fleld itramsaction velue canmot be accepled in
absence of any reflevant import evidemces and documents efe.

PRAYER

It is respectfully submitied thal the customs values of the subject goods were determined as per valuation
methods lald down in Section 25 of the Customs Azt, 1969 vide Valuation Ruling No. 1735/ 2023 dwied 27-
01-2023. The Respondenis have acied lavwfully and the Valuation Ruing No. 1735 / 2023, dated 27-01-2023
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had corvectly and justifiably been issued in terms of Section 25-A of the Customs Act, 1969. On the other
side the petitioner failed to firmish the requisite documents particularly copies of Sales Tax Paid Invoices
issued during the last four months showing the values of suppliers (excluding duty & iaves) to subsiantiate
their contentions. Moveover, af the time of exercise of Section 254 and meetings, the petitioner did not

provided requisite import documenis to the Respondent in support to fustify their contention which are
easentially required for determination of cusioms vales,

LY I view of abave, it is respectfully prayed that the said Valuwation Ruling No.1735/2023 dated 27-
01-2023 may be allowed fo hold field for assessment being lowfid amd valid Further, framsaciion
value comnot be accepted in absence of any temgible import documenis. As such no relief is
warramied to be given tothe petitioners and azsessments ave liable to make a3 per said Valuation Ruding.
T the light of abowe submissions and actual position, the under reference petition being not mainiainable

ORDER

. Hearing in this case was conducted on 22-03-2023 on which date both the counsel of the
petitioner and the respondent department were heard in detail. The counsel contended that his
client is aggrieved by Para 4 and Serial No. 5 of the Table to the impugned Valuation Ruling (VR)
No.1735/2023 dated 27.01.2023. The respondent department issued the impugned VR through
which the values of ‘Optical Brightening Agent’ (OBA) Cotton have been enhanced to an
exorbitantly higher slab, which is causing loss to the petitioner as he is the whole sole importer of
this product from M/s P.T. Sinar Syno Kimia, Indonesia. The values so enhanced are arbitrary and
do not conform to the various factors which are essential parameters for the valuation of dyes and
chemicals i.e., Colour Index and Strength. Moreover, the perusal of para-4 of the impugned VI
reveals that all the methods of valuation of goods have been discarded by the respondent
department. It was argued that the respendent department has not shared the data taken for the
determination of values under Section 25A in the impugned Ruling. It was also not indicated which
type of flexibility was adopted to arrive at values under Section 25(%) of the Customs Act, 1969,
As such determined values have hypothetically been arrived at by completely disregarding the
methods of Valuation as prescribed by Section 25 of the Customs Act, 1969, The counsel stated
that in terms of Section 25(1) the transaction value of the goods is the price paid or payable for
goods sold for export to Pakistan. Even M/s Pakistan Chemicals and Dyes Merchants Association
had suggested the values on the basis of product strength and erigin within the range of US$ 3 to
5/Kg, however, a single value has been fixed which is against the norms of the business.

4, On the other hand, the departmental representative (DR) explained that representation was
received regarding under-invoicing in the import of Reactive dyes, Acid Dyes, Direct Dyes,
Disperse Dves and Optical Brightening Agents (OBS) and it was requested therein to determine
the Customs values of the said goods in line with the international market trends. Therefore, an
exercise was undertaken by this Directorate General to determine the same. Meetings were
convened on 21-12-2022, 13-01-2023 and 24-01-2023, which were attended by the relevant
stakeholders including Pakistan Chemical & Dyes Merchants Association. The issues pertaining
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to the valuation of impugned goods were deliberated upon in detail in the afore-referred meetings.
The participants also submiticd their proposals and the same were considered for the valuation of
the impugned goods, The stakeholders contended that the prices of Dyes and Optical Brightening
Agents vary on the basis of branded and un-branded goods. Furthermore, some of the importers
were declaring values on a very lower side than the actual values in the intemational market.
Therefore, the customs values of the subject goods needed te be determined as per the prevailing
international prices. They also submitted proposals in this regard. Minety (90) days’ clearance data
was retrieved and the same was serutinized. However, after exhausting and examining all valuation
methods provided in Section 25 of the Customs Act, 1969, were duly applied in their regular
sequential order to arrive at customs values of subject goods. Finally, the customs values of the
Reactive dyes, Acid Dyes, Direct Dyes, Disperse Dyes and Optical Brightening Agents were
determined under sub-Section (7) read with Section 25(9) of the Customs Act, 1969, for uniform
assessment across the country vide Valuation Ruling No.1735/2023 dated 27-01-2023
accordingly.

3. Following the petitioner’s discussion/arguments and scrutiny of the case record, it is
apparent that with a view to satisfying the precept of Natural Justice, the department sought to
consult the relevant stakeholders and meetings were held on 21-12-2022, 13-01-2023 and 24-01-
2023 while issuing the impugned Valuation Ruling No.1735/2023 dated 27-01-2023. Moreover,
the explanation of the DR and facts of the case elaborated, the departmental recourse to determine
the Customs values in terms of Sections 25 and 25A of the Customs Act, 1969 has been conducted
within the legal domain of the ibid Act. [, therefiore, find no reason to interfere with the impugned
VR MNo.1735/2023 dated 27-01-2023. The petition being devoid of any merit and legal contents is

hereby rejected accordingly.

{Gul Rehman)
Director General
Registered Copy to:

/s German Specialty Chemicals
C/0 Masood Aziz & Associates,
First Floor, State Life Building No.3,
Dr. Ziauddin Ahmed Road, Karachi

Copy to:

I} The Member Customs (Policy/Operations), Federal Board of Revenue, Islamabad.
2) The Director General, Intelligence and Investigation (Customs)-FBR, Islamabad,
1) The Director General (Reforms & Automation), Costom House, Karachi,

4)  The Director General, PCA& Internal Audit, Custom House, Karachi.

5) The Director General, IDCO, Custorn House, Karachi,

6) The Director General, Transit Trade, Custom House, Karachi.
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T} The Chief Collector of Customs (North), Custom House, [slamabad.

8) The Chief Collector of Customs Enforcement (Central), Custom House, Lehore,
9} The Chief Collector of Customs Appraisement, (Central), Custom House, Lahore.
103 The Chief Collector of Customs, Baluchistan, Custom House, Quetta.

11} The Chief Collector of Customs, Khyber Pakhtunkhwa, Custom House, Peshawar,
12) The Chief Collector of Customs, Appraisement (South), Custom House, Karachi.
13} The Chief Collector of Customs, Enforcement (South), Custom House, Karachi,

14} The Directors, Intelligence & Investigation, Karachi / Lahore / Islamabad / Quetta / Peshawar / Faisalabad.

15) The Director, Directorate of Customs Valuation, Lahore,

16} The Collector of Customs, Collectorate of Customs, (Appraisement - West / Appraisement - East/
Appraisement - Port Muhammad Bin Qasim / Enforcement / JIAP), Karachi/ Hyderabad /
{Appraisement / Enforcement), Quetta / Gawadar / {Appraisement / Enforcement / AIIA), Lahaore /
Appraisement, Faisalabad / Appraisement, Sambrial (Sialket) / Enforcement, Multan / Islamabad /
Gilgit -Baltistan / {Appraisement [ Enforcement), Peshawar ! Enforcement, Dera Ismail Khan/
Exports (Port Mubammad Bin Qasim / Custom House), Karachi.

17T) The Secretary (Valuation & Audit), Federal Board of Revenue, [slamabad.

18) All Additional Directors | Deputy Directors [ Assistant Directors, Customs Valuation, Karachi

19) The President, FRCC&IKCC&], Karachi

20) Deputy Director (HC)), Directorate General of
One Customs & WEBOC Database System.

21) Deputy Director (Revision), Customs Valuati

22) Guard File,

luation, Karachi, for uploading in

L LRA T
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