M/s G.A. Trading Pak. Ltd,
M/s Prestige Kitchen & Others
File No.DG(V)Val.Rev/44/2018

GOVERNMENT OF PAKISTAN
DIRECTORATE GENERAL OF CUSTOMS VALUATION
CUSTOM HOUSE KARACH

File No. DG (V)/Val.Rev/44/2018 KSR August, 2019

Order in Revision No. 1 1 /2019 under Section 25-D of the Customs Act, 1969
-~ against Valuation Ruling No. 1340/2018 dated 08-11-2018

i This copy is granted free of charge for the private use of the person to whom it is
issued.
ii. An appeal against this Order-in-Revision lies to the Appellate Tribunal, Customs

having jurisdiction, under Section 194-A of the Customs Act, 1969, within stipulated
period as prescribed under the law. An appeal should bear a court fee stamp of
Rs. 1000/~ (Rupees one thousand) only as preseribed under Schedule-11 item 22 of the
Court Fee Act, 1870 and must be accompanied by a eopy of this Order.

iii. An extra copy of appeal, if filed, should simultaneously be sent to this office for
information and record.
iv. If an appeal is filed, the appellant should state whether he desires to be heard in

person or through an advocate.
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M/s G.A. Trading Pak. Ltd,
M/s Prestige Kitchen & Others
File No.DG(V)Val.Rev/44/2018

For the Respondent Mr. Abdul Majeed, Deputy Director
Mr. Altaf Hussain Mangi, Valuation Officer

The revision petitions filed under Section 25-D of the Customs Act, 1969 against
Customs value determined vide Valuation Ruling No.1340/2018, dated 08-11-2018 issued under
Section 25-A of the Customs Act, 1969, inter alia, on the following grounds:

2 M/s G.A. Trading (Pakistan) Ltd.

I. That the applicant is a commercial importer of various products including “Kitchen
Cabinets” from worldwide sources and enjoys good name and reputation in the local market.
The appellant has, through sheer hard work and untiring efforts, developed a sizeable
clientele all over the country and enjoys trust and confidence of the business community all
over. The Appellant has always discharged his legal obligations in a lawful manner and has
always conducted in accordance with law and have regularly contributed huge amount to the
exchequer in terms of revenue.

2. That the appellant is regularly getting its imported materials cleared at Karachi and the values
declared were never disputed and were being accepted in terms of section 25(1) of the
Customs Act 1969.

3. However. on reliance of some baseless information that “Kitchen Cabinets in
CKD/SKD/CBU condition™ are being imported at lower values than the current international
values, The Director Valuation, owing to such baseless information and without following
the mandatory provisions of the Act, issued a Valuation Ruling vide No 1340/2018 dated
08.11.2018 whereby the values of the “Kitchen Cabinets in CKD/SKD/CBU condition and
accessories” have been fixed @ USD 3.30/Kg for China, @ USD 4.50/Kg for Europe/USA
and USD 3.70 for other origin.

4. The applicant in its routine business regularly imports “Kitchen Cabinets™ and accessories in
CKD/SKD/CBU condition” from China, Europe and other countries on much lower values
than the values determined/fixed vide the said impugned ruling, which are the genuine
transaction values between the Applicant and its Suppliers. The said Transaction Values are
also used in getting its imported materials cleared at Karachi and these declared values were
never disputed and were being accepted in terms of section 79 of the Customs Act 1969.

5. The values have been fixed without adhering to the principles laid down in Valuation Cases
decided by the Superior Courts as well as Section 25 of the Customs Act 1969. This has
prejudiced the applicant and others who are the importers of the said product as the values
determined by the respondent vide the said valuation ruling without considering
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Transactional Value of the applicant under section 25(1) of the Customs Act 1969, and
determined the Values by resorting directly to Section 25(7) which is unlawful, illegal and
wholly without jurisdiction.

6. That since the valuation ruling issued is patently illegal, without any justification, arbitrary,
discriminatory. completely against the law and in violation of, the mandatory provisions of
the Customs Act 1969 and the directions/interpretations of the Honorable Courts from time
to time and hence the applicant prefers this review application without prejudice to his right
to contest the same before any other forum available in law, on the following grounds:-

GROUND

1. That at the outset it is submitted that the values determined by the respondent vide the
impugned ruling in terms of section 25-A of the Customs Act 1969 and being applied on the
importation of the consignments being imported regularly by the applicant, are illegal,
arbitrary, unjust, mala fide and without jurisdiction as valuation ruling has been issued in
complete violation of the provisions of Section 25 of the Customs Act 1969 read with the
valuation Rules notified vide Chapter IX of SRO 450(I)/2001.

2. That the impugned valuation ruling has been issued by the respondent without issuance of
any notice of meeting to the applicant for fixation of the values of the goods in question,
whereas. as per the record of the Weboc, it is evident that the applicant is a major
stakeholder. Hence the impugned valuation ruling is ex-parte and is liable to be set aside as
per this core ground according to rule of law.

3. That the learned respondent issued the impugned valuation ruling under sub section (7) of
section 25 of the Customs Act 1969 directly, skipping all previous sub sections. The learned
respondent giving justification in this regard, observed that the sub section (1) to (6) cannot
be complied with due to various reasons whereas no explanation has been given in this
regard. The learned respondent has failed to provide any reason in conformity with section
25 of the Act 1969, as to why the methods of valuation laid down in sub sections (1), (3), (6)
and (7) are not followed as per law.

4. That the observation to the effect that “the transactional value method as provided in sub-
section (1) of section 23, found inapplicable in the light of wide variety of invoices submitied
at import stage the veracity of which could not be ascertained fully, hence requisite
information required under law was not available 1o arrive at the correct transaction value™
is completely denied as so far the present applicant is concerned, it is a matter of record that
all the previous imports made by the applicant were either against the Bank Contract or
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Letter of Credits and always the payment were made through proper banking channel without
any iota of doubt about the veracity of the Transaction Value.

That the applicant has the complete record of import on the basis of payment, duly reflecting
from the banking channels for the purpose of determination of the actual payment made by
the applicant to the principle exporter against the imports made in this regard. It is further
submitted that the applicant have several contracts with the foreign supplier and accordingly
opened letters of credit for the imports of the subject product. That the applicant is seriously
affected by the impugned valuation ruling where the prices have been fixed much higher than
the actual transactions are being made. The fixation of prices without verifying the facts is
illegal and without lawful authority, hence the impugned ruling is illegal and liable to be set
aside.

It is submitted that if the transactional value is not acceptable to the department, then
assessment could have been done on the basis of identical goods method in terms of other
sub sections of section 25 of the Customs Act 1969. Therefore the valuation arrived at is
whimsical in nature without following the provisions of law and hence the exercise of the
discretion of power by the Valuation Department is arbitrary and patently illegal.

That it is further submitted that in terms of section 25 (1) of the Customs Act 1969, an
invoice price cannot be routinely discarded except on the strength of a clear evidence that the
invoice is not genuine and it does not show the real price as has been transacted between the
applicant and foreign supplier, and that something else has passed clandestinely between the
applicant and the foreign supplier. Unfortunately none of such exercises have been carried
out in that case as the applicant has imported the subject consignments from reputed concerns
through a firm contract and with complete transparency of documentations.

That even otherwise and without prejudice, it is submitted that even in applying the
deductive method of valuation, the exercise of market survey has to be carried out in each
and every case and a general survey cannot be made on basis of fixation of values as
otherwise the same would be in total negation to the law declared by the Honorable High
Court of Sindh vide judgment reported as Rehan Umer V/s Collector of Customs & others
(2006 _PTD _909) wherein the Honorable court at Para 18 of the judgment has held
that....... for the foregoing reasons it is held that different methods of valuation provided
in section 25 of the Customs Act 1969 and the Customs Rules 2001 are required to be
applied in a sequential order and without visible exercise reflected on record no resort
can be made to sub section (5) and likewise without similar exercise under sub section
(5) no resort can be made to sub section (6). In_the same manner without an exercise in
writing on_record _under _sub_section (7) and_similarly to subsections (8) & (9). This
exercise is to_be made in each case separately. On the basis of exercise in the case of
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earlier imports by other importers it cannot be applied to any subsequent import by
another importer.

That in the same judgment another related question was also raised that whether an
assessment can be made on the basis of working committee constituted for that purpose to
adopt method under section 25(7) without associating the importer or his representative in
each case, and the Honorable Court went on to hold that no assessment can be made on the
basis of "a working committee constituted for the propose of determining the deductive
valuation under section 25(7) without associating importer or his representative in each case.
Needless to submit that in this ruling while conducting the market surveys neither the
applicant nor his representative was ever called for. Therefore such values obtained after a
market survey cannot be relied upon for assessment under section 25(7) of the Act ibid.

. That even otherwise the said ruling is in complete violation of the guidelines issued by the

Honorable High Court of Sindh in judgment dated 5.3.2011 in CP No. 2673 of 2009 (Sadia
Jabbar vs Federation of Pakistan &others). 2014 PTD 176 (Goodwil Traders vs Federation of
Pakistan & others) and in number of other cases, wherein a number of valuation rulings have
been found to be illegal under similar and identical circumstances and have been accordingly
set aside and the Respondents have been directed to act in accordance with law while issuing
the rulings under section 25A of the Customs Act 1969. Therefore the said Ruling is also
liable to be set aside on the touchstone of the said observations of the Honorable High Court.

. That without prejudice the above and from the perusal of the impugned ruling it reveals that

the learned respondent/Director valuation while issuing the impugned ruling has focused
solely on the advice and information provided by the local manufacturers and or on so called
information provided by the local industry. That the impugned valuation ruling has been
issued on the whims and wishes of the local industry by ignoring all other aspects.

. That such action of the respondent is in complete violation of the directives passed by the

Hon’able High Court in judgment passed in SCRA 744/2016 whereby it is observed by the
Hon'able Court that “the local manufacturers have no standing to ask for a determination
and/or enhancement of the customs value of any goods under section 254 or 25D and for this
purpose to file an application or petition under either section or intervene or be allowed or
asked to participate in any pending proceeding or be made party thereto, whether as
“Stakeholder” or otherwise. It was also observed by the Hon"able Court that “the interest of
the local manufacturer is to have the values set at as high a level as possible on the ground
that the transactional value or the value set in the valuation ruling(as the case may be)is
otherwise too low and is causing them injury".

Therefore it was declared d vide said judgment:-
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“that on such basis or with such involvement must be regarded as fatally and irremediably
tainted with illegality and cannot be allowed to stand”.

13. That the applicant craves leave of this Honorable Forum to raise any further grounds at the

time of hearing of this application.

a

PRAYER

It is therefore, prayed by the applicant above named that the Honorable Director General

Valuation by virtue of powers vested under section 25D of the Customs Act 1969 may be
pleased to pass orders as follows: -

a)

b)

c)

d)

3.

Declare that the impugned valuation ruling No 1340 of 2018 dated 08.11.2018 in terms of
section 25-A of the Customs Act 1969 is illegal, unlawful and is a lien to the provisions of
section 25 of the Customs Act 1969 and hence be set aside.

Declare that the action of valuation department by resorting to assessment in terms of sub
section (9) of section 25 of the Customs Act 1969 directly without first exhausting the
methods of assessment provided under sub section (1), (5) (6).0f section 25 of the Customs
Act 1969, and without associating the applicant in such an exercise is illegal and liable to be
set aside;

Direct the Department to assess the goods of the applicant strictly in terms-of section 25(1) of
the Customs Act 1969.

Direct the department to -release/finalize the pending and future imports of the applicant
under section 81 of the Customs Act 1969 pending this Review, in terms of Section 81 of the
Customs Act 1969 applying the judgments of the Honorable High Court in CP D-6918 of
2015 and CP-D 8281 of 2017.

M/s Prestige Kitchens

“This VR states that Kitchen Cabinets in CKD/SKD/CBU forms are to be cleared at US$
4.5, 3.3 & 3.7 for Europe, China & rest of world respectively.

We do not agree to this Valuation Ruling because:
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