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(l) Wht ls.lhe, proper interpretation. of ss. 25A and

- - Customs Act, 1969, especially with regard 1o the scope a

T the mer, und the imteraction and relationship betwe
} T 'fprOV15|ons? o

"(2) thlhcr':\ customf value clclcrmich m terms 91" .

"‘-cnhanced by the Dlrccwl Gun“mi’uf\‘/aluauon under s. 25

\ e

o (3) ththuulhc Dnreum General of Valuation, while ¢
"~ petition, undclr 5. 25D (or exércising jurisdiction under s

" determine the customs value of any goods in additinn 1o

o (those for whlch a valuation ruling has been issued under s.

i

: (4) Whether| lﬂ 10c1| menufacturer can ask [or a " determil

fia :mpor[cr of the same) under s. 25A or s. 25D and for this
. oan, nppllcmon or_ petition under either -section or inter
: pendmg procccdmgs or be I'ﬂﬂdl. a pmy thereto, w
“stakeholder ormhr:rwm:7

y fh . ’: - . ' o o T .
-2 - Before commencing it will be convenient to first set-out
rawy e L s U L g i .
h und‘ZSD.-E\s \I)cx stood at the relevant time:
: gEMan ‘
“25:\ Powe': to dctcrmmc the customs vnlm - No
the. plOVlSlO[’lS contained in section 25, the Collector of Ct
_*-own motion; or the Director of Customs Valuation o hig
- or on a reference made to him-by any person or an officer
-mny cetermine the customs value of any goods or catey
Imported into or exporled aut of Pakistan, alter following
o f‘laid 'ddwn' in section 25, wWhichever is applicable.
) \
L (7) Tlu, Cusloms \mlm clclcnmm.d undm sub-section (I
i applicable customs valye for assessment of the relevant
AT exporled goods ‘ .

- G '.(3.) In cése ‘of- any-conflict in the -customs value deter
- -subsection (l). the Director-General .of Customs Va
x5 determme lhe npplmble customs value.

e (4) The customs value determined Undcr sub section (N d
may - be, undersub-section (3), shnll be npphcablc unt
; revuse _.or rescmded by the competént authority."

e .f"2::l) Rcwsnon of the value (1ctcrmu:ccl - th;e the
T | ':f _,lms been determmcd under section 25A by the Colieclord
g _";_'._DIICCIUI' of | Valuation the revision. petition may be fild
e Directof- Genernl of Viluation within thirty days [rom
_;ddtennlmnon of, customs value and -any proceeding pej

Any _cour, aulhonty or mlmml shall be . rcfened to.’
Geneml)forlhccicc;smn - '

»

. 744.’20]6 referled lo the valuation ruling -made” ynder s.
"'8?4/20[6) whu:h qu accepted by the |mponars [l was assailg

I Dxrcctm Oeneral Llnder . 25D by the Iocnl m'\nuf‘aclurers

D50 of the

" enhancement. of the customs value of any goods (not itst!l being the

d before the . ~

3.7 : Leamed cotinsel for the Department, which was the applidant i SCRA
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.-.lhc Iocal m'\nuf'aclullers. Agmnﬂ the decision  of - lhe lcarnLd
-Tnbunal lh!: Dcp'ulmem filed SCRA 744!70|6 "mc'i O(hcrs where.
—manufaculrcrs illed SCR_A 4/2017.

_Aopel]'\:c Tubunnl 1enrned counscl submmcd ﬂmt thc qud

L t: 7 Lhcu:of ", whethir lhc Dlrcctor General Valuanon while sittinkg
""'Customs Act l969|51mulhm.mrsly"” This.quesuun was Answi

s Gencral Lcmncd counsel submitted !lnl the Ienmcd f\ppellme Tr

“Valuation - with’ lhc |5mkeholclcrs mcludmg the 1mpmtc;5 and

‘was l|Ieﬂ Learned counscl submitted that the parties in the litigati

'd|ss1usﬁed with. ;he' ordcr made by the Dnector General unt

construed. and. -dp’p&ied -accdrdjnglv Referring to the order of

. _;unsdnctlon in lcrms r:)f Secnon 25 D of the Customs F\ct 1969 ¢

‘ {‘ SRCI 495"), whlch conferretl the ppwus under 5. 25A on

'rcuermed thm ll}e Dm:c:or Genenl hnd vasl powms Lmde: ]

o !

Gcneml cnh'm(.cd 1he V'lluc determined in terms of the valuatl
lhou;,h not to-the cﬂchl as pr"lvt:d for by the local manufacturers.

enhancemcm 1he 1mp0rle,rs preferrzd .;pp:nls before the learned

[

e .

4, Lc.'-\mcd counsel for the Dcp"tmnr'nt submnlcd that for

dc[ennmlng the customs vwlua. Iwo mz.c:mgq were held by -l

manufacturers, The” vaiunuun' ruling had o number of goods us

matter. (The lmmedmle sub_|ect matter of the SCRAs now under cc
Clﬂs:lﬁl‘.d into lhrce cmeg‘oncs gentine zmpmlcas, frivolous [lumn
nnnuﬁcturerq As: noted ‘both the importers and. the local manuiag
Les_'.me_d, cpunscl._submmed that this section had a wide scope ur

nm.mclmg to 1l1e Tnbunal fcII for delummnucn was stmed as lul!

muhomy under. the Jaw. assuming _|unsd:cuon under Sccuon 2p

negnnve Lcarned cbunsel referced to SRO 495(1)/2007 dated |

a dlstmcuon bLIwec ‘“cusloms value" and “applicable ‘customs va

. nn 1mp0rter cou!d cven comc chreclly before the Dlrcctor Generallin _1@5:115 of
T °5.25D.; II wns submmcd that the two sccnons 5. 25A and s. 25D, hnd-_.m be” £
read ‘in con_mnctmn Learned counsel submnucd thm fnvolous hngmon hfnd IO‘.— .
' be gunrded ng.amst The 1mponcr> wcre well awm‘e of a vnlualle: nﬂing nml'j' - : ' :

some |ust look B chnnce nnd undcnook frivolous hngnt]on to cl

‘samie. 1t:was prayed that (he order of the leamed Appclla\c Tnl

nmde l\nd thal oflhc D:rectcr General resloned

‘Tnbunnl under 5.: 194(1)(5) ns did lhc local mnnufacmrexs. The learned

“Appellate Tnbunal a]lowed the importers’' ' appeal and dasrr_uss::c! tH

| 23D, Any, -

g o nggneved pcrson codld ﬁlc a pElllicn under lhc secuon 11 wias supmitted that ~ - .

(s

on ruling.
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B

- 1 . subnnlted th'\t 5. ZSA(ZS) dnd 5. 23D -.omplecmer.l each othu Thip latter wis ) B _
in the naturc of: a’ procedural . provision, whereas the formdr was the
substantwe prowsnon In thl_, iLg!I(l the words, * ‘may conflict”| used :in s.

25A(3) we:e. ﬂmphaSszed Tho leamed A{ldmonal Director ;\lbl\lll ed tihat this

subscchon also uscd the wor “determine” in rchnon to the pywer of the

Dncclor Gencral whlch hac] a wide connotation and had o |be applied

‘ accordmgly In this conlext rcimmc was also pl'\ccd on subsectibn (4). The

learned Addmonal Dlrcctor also submitted that frivolous lmgnlmr'n had to-be
gumdad ngam,t Tf theu: w’\s a great difference between the transjction value
declared in’ terms of 5. 25(1) and the value df’[elmmcd under 3. 25A, that

indicated 1hm any lltlg'\‘lton ch'\llcngln" the latter was f'rlvolous Mhe learned.

Dcp'\rtmenml ch:csanatwc submitted that'the power conferred (nder s. 25D

consmutcd thc. Dlrectcl General as the final executive nullmnly L Urposes

>
B
3
7
]

P

of determmmg the cusmms ‘value,

it

Veadiy

q Sk Fugnd v
A T T L S SRt Tt

‘.

6.©  Learned counsel.who appeared for he local manufactureys in SCRA

42017 sitbminied the remedy under s. 25D was available (o thin wird had,

3] Viike

been iightly invoked in the facts and circumstances of the caye. Learned

sntep

cmmscl submmcd lhe learncd f\ppellate Tnbunnl in requmm, proceedings

et

and npphcntmns under ‘both ss. 25A and 25D hncl erred materially and
e mcorrectly nnerprclcd and applied the law. Thls was also comrm) 1o what had -

“been held by o lmrned Division Dench of this Court in Dnmsh Jahangir v, © ]

Federanon ofPak:smn and others 2016 PTD 702. Learned counsrl submitted

thal the ordf:r of. the learned Appﬂllate Tubunal was selt- comr'mlctory The

Iocal 1mporters had bcen barred Jlum the u:mcdy provided by s.|25D, which C
- W'IS connaiy m Taw. It wns also .,u'nmullcd that the Ducclor General had the )
At power to anhance lhe valiie in mese of his powers under s. ’hf D, Any other

mterpretatmn wouldldefe'u the purpose and ob|cct|ve of the secuo .
2 | - .
7, We nexl heard learnetl counsel for the applicant-in. SCIRA 35/2017,

whlch mvolved another orclm of the Ie’uncd Appellate Tribunal. The applicant

‘ was a!so a lUC'll mmmﬁctmen The matter involved 'molhel v'lantion culing:

‘ ".7 (Ruhng 9I6!"016, ]nvolvmg different goods) which W"lS -assgiled b?:.lllc

1mporters bcfurc thc Dlrector General in terms of s, 25D, who mlhé‘r than

semng as:dc the valuatlon |u]|ng as prayec. for instead enhanced the values so
' determmed Bemg uggueved by the decision of the Director General, the
! |mporters chalicnged the same before the learned Appellate Tlibunal.- The

]allEl allowed lhe appeal and sel aside :he determm'\tmn of fhe Director

Genernl msoim as nt enhanced_ (he vnlues ds dctcnmned in tErms ol the .
"4 - B Z' va]uanon ruhng Bemg '\ggrleved by this, the' locnl mﬂnufactll er filed the R

SCRA in 1h|5 Com{' Refenmg o ss. 25A 'md 25D, 1emncd counwl :;uinuitlnl

& _ that lhe sectmns were mu!u'\ll\' cxchmv;. Subsecnon (3) of 5. P5A applied
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Y

. . - . J .
only when- there {was. a co
‘ Vqluaucn nnd the Collecmr of Customs. A conﬂlcl coufcl arise| because 1

I1ﬂ|(‘[ ‘between the vn]m.s set by tfe Director Lo :

value detcrmmud by- the 10rmcr wpphcd over thc wholc of Pakistar) whereas @ ' H

: deltl lmmuon mudc liy 1he hunr whs confined to the Col!cclomlc conc'c'rnml._ F |
. As regards 5. ¢5D Icmned‘ counsel submitted that the power of rgvision that :

vested'in, the I)rrector Gcner'\l could be exercised either to enhajee or ¢ven 1
‘u.ducc the:-valiie dclermmcd under s. 23A Learned. counsel submrTcrl that the ;:
loc! mnnu[‘nclmcr hnd been a party to the procecdmgs in terms of which the ;
J -‘_.valm. rulmg was, rssucd 'md thus had smn(lrnr, throughout, ml:luclu‘" the T
mndmgjintcrcsl rcquncd to file the SCRA. )

g - Le’uncd counbcl l'or xhc Pepartment in SCRA 382017 smmiuud that .Jl
* _-L ' ' o --v'rluauon rulmg 846!2016 was uwulvul in this case. The importers Llr;rllérrgml 3

vy 3

b 8 A e e o et

"ﬂllS rulmg beforc tllc Drreclor General under s. 25D wha cnhancm the same.

' An nppc’rl was prcfcrrcd to the learned npmlhlc Tnbuml whicli hot only 3ol

'dSidE 'he OldCl “of: 'the Dm:ctor General but also dueued the Director

anuatmn !o rr.urszt (he valuaucn ruling rlself'\s ithad been made in terns that %

_ were held to be comrﬂry to law. Learned covnsel suhmluecl that :ulb-"t_l ion 13) ?‘:

" of 5. 25A used the. words “any conllict”, wluch h'\d to be brmdﬁv construed .Ef
~and applied. In’ parucular these wold-, were not limited 10 t:l-::tuvunm~ i ’;E
“conllict: bctwcen a value, de!crmm:d by the Director Valuationjon the one ’i.
hand and thc Collccmr of Customs on, the othcr It was submijted that ss, T
25A(3) and 25D lnd o be read togclhcr The power under lhc Hler section ; :

' "mchtded lhe |Jowe| to énhance the value detérmined under s. I3A 11 was ~E~
.submmed that the Dnectm Genunl hnmself had the power (o chrry out the :L
exercnsc conlcmp]mcd in lcr ms-of s, 25A(1) in any matter.before him under s. j?;

: ";25D Rclmnce was placed on SRO 495. The key 1o unclersnmlmg the twu t,
__'_scctlons “was - llm 1hcy were concerned with the determination|of clistoms j
- i’.value whrch could (at lhe st'lgc of s, ZSD} either be :ncrmsed or dbereastd. i :

' 9 '-.:'_Lés.t'rhéalibauésc]'Wl;ro appeared for the reégi{)'ndent importdrs in SCRA - 5
"744?2016;'s£1bn1i't'téd:‘t]m'l the powers under 5.25A on the one hand and s. 25D : '
‘on the’ othcr were dlsunct and separ'ue and had to be. exeruac(llr their vwn ?
“-lespecuve spheles ahd cendmons Section 25A(3) was conlined o a conllict H
‘bclwcen vnlues determmed under subseclmn (1). In thrs redard leurned q

’ Vcounsel submufed tlml lhe powers ol'the Drrncmr V"lllll‘llan nn(I he Collecior
of Cusloms wcre cd ewtensm. and -that could Iead to a situntior of confict.
'-Thq} wa; _wljm was resolvable in terms of subsection (3). Tt was si|bmitted that

o the rcmedy 'pro"vided by this subsection was only available to the Department-

: -A:"-nsclt' to resolVe thls mtrﬂ—dcpnrlmcnt’rl conflict. There was no Dowar. 1o ree

-_:-determme the value|E1the| the value as dclermmed by Lhe Dnrecnr Valuation

"j-‘had to be acceplcd' or. tlmt a8 clclermln“d by 1he Colleclm 'II\;:' Director .

:a,.. , ) ‘
O ST O
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Gener']l Juns'hcuon was [ll’l'llll.d only to a mnkmg a clcc151on b this extent

‘and no more Cenam]y. he LOlI]d neither increase nor- decrense- thi valae. The

: :Fmedy for t[lc Jmporter on!) Jday b,' way, of a pcmlon under|s. 230 and,

.-“leamcd coume! 'submmed tlnl this' could be av'nlccl even if] there “were

couﬂjcung dclr:mnnahom by the. Dnrnum Vfuhnnon and-the Coilr.cmr wlnch- ;

-'conf’l]ct had not yc:t becn 1esuhcd il’].)Of'll' ns a local mnnu acturer wis

MDA VSR I SR

concemed 1t “had o, st'mdmg at all, cnhen in terms of 5. 25A ors 25D These:

;,prowsnons apphed on]y o importers or t:/poners Learned counstl submilted

- zhat, thc ]ocwl m'mufnclurer s'cast was mva:mbly that it was ‘feing caused ' ‘ |
me'_y on account of the value at, whlch oods were being impoijed. But any

such cletermm'mun lny outside the Cuﬁoms Act. Tt could only bg determined

U in Lerms Uflh(. Aml-Dumpm;= Duties Act; 2015 That remedy cou J-be qv:nlccl
in npprop.mtc cucumsl'\nccs but he local manulacturer could nop circumyent : %

that law by p_raceedmgs under cither 3. 25A ors,.25D.. - o

.‘ 1‘0. Lf_nrned counsel for the respondent - importers in SCRA. 382017
'subm;t:ed :hm the qucsuons before, the C‘Junl were (i) whether the Director foa
Gencr'l! coulc. d°te!mme values under 3. 25D (iiy if the answer belin the %
'lfﬁim'mve whethPr 1he powcr had been ]JerCl]V exercised in the luets and ’ . ;:
- . ‘c.;cumst'mces of th .case, at hand: nnc'l (m) whelhcr local mnnut icwrers hud SRSLH e

- _.m:.' staudm 70 thcsc nnlters Lear ncd rounacl submnu.d that the|cnses under

.25D were such th'u they either mvolved an 1mper(er seeking a reductionor 2T K

S

"'nul]lt'c'mon nf the. valll'mon mllna, ora locul manufacturer why wished lor
an enlﬂncement .or e]cmems ol both. I was submlttctl that the ppavers under
s, ZSA on, thc one hand nncl s. 25D on the othcr were separate and|distinet il

. m '[hlS wgnrd referencc wus made 10 s L 194(1)(e) in terms wheregl an sppeal

a-

: -'lny to thc Icm:ned Ap]:cll'\tc Tribunal only '1gmnst a delermnmucm made under

e

paridoce

'_“1]1c latter (nnd not 1hc former). Learned. counscl submllt::d that 5. Z5A

;conf n'd a posmve powcx on the, Dnculor General. It alluchl.hinr 0

"'-_'determme the value but only the limited context of a conflict beiwezn uvalue

*-'dﬂtermmcd by the Duectot Valuation on the one. hand and the (oileetor ol

‘.-Fustoms on the mhen It had no other app]ncnnon Thus, 'K:cort.lln vlo lewned | '

"I..DU“SE[ 3 25/’ \'ms a saﬁ:guard mewsure m!cnq[ed 0. redotve’ ntra-

dcpanmcnhli conﬂlcts It ‘was  for ths renson llnl it was cast in mandatory ‘ K

_y_such cm[hct had 10 b:: resolvcd I howevm, in réspect of a

b - -valuauon dctermmanon lhere was no cunﬂlcl in the sense just st u:cl,‘lthcn 5. .

: ‘ .'75'D bec‘\me apphcablc Lcmned counsel ‘il.lbml[led that the powgr i;ﬂgﬂ'@ﬂ'ﬂd - R
Co by s. 25D was llmleEl It-was con['med only 0a determmnunn ns to \.yli_e{her . : _::" . B

‘thc valuauon ru]mg wns Inwful or not, If found lawful, it slood as i['“.‘ns_-:'_”'
,;found unla ful, it '

“d 0" be smch dOWn That was the scope 0 the jm\vér '

confelre' 0 “_'w. D:rector Geneml He could nol lhps touch, b concer. < - 0

“h 'he qunnlum OthL duul-‘nnnnon ie. muld nenher iherease nev . .
. BTG L A : v oo, 8 - ‘L . v
LI AR LR B D PR | oo )
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. dec'ea.ge thé. valuc As reg.ud. tlu; Iocal manulacturers. leq

subnutted lhat L]u:y had no smndmg whatsnever in terms of ss. 75/\. aud/or s,

;ZSD Thcy coulc not bccomc pa ty lo nny suth prOCC"rIJngS

-

med 'counsel

rur llwrmm e

lmmcd cmmse[ subnulled o new nroduct or goods not ingluded . in the

. vnltml.l.on fulmg couId bc '1(I|uchcakd upon or included by

General m lns dctcmumuon under 525D,

-'flllf Tht: othel_ lemned cmmsr'l ﬂppc.u’mg in. the various ' ma

R

onr.. or lhc olhel nf thc submmmns made '1hove depending on

) apncmcd for 1mp0r1.crs or local m: anufactuiers:

S . L]

12}, . Wé tn\;'e hé'\rd'lcarnc(l counsel above and considered the record

the Director

tters adopted

whether they

m'\tunl rcﬁued to As is apparent t from the above, the focup ol attention

' lem'unetl lhu oxckns of the learncd  Appellate Tribunal L|l"l|!!.r1"CL| in the

SCRAs and, hcncc the orders. of the Director. General that
'\g’l[nat thefore that. fnrum In many (if not most) ofthc penllonst
valmuon lulmgs issued by | tlu, Director Valuatmn have also beg
Inasmuch as; 1hc13 Js a direct link b"twcen the, subm1ssmns th

- before us and thc «aluation rulings, and. lhe qucsuons 1hdt need 1

heln.:-thc,'-mswcrs 50 gwcn W|ll 1lso scltle thg: fate of the lllllﬂ[:,S

. _' 'nccordlngly

[

13, We .begini with ', lh‘e fourth qu:estioﬁ Inour ” view,
manuchlmers Imve ‘ho. st'mdmg to -aﬂk lor a dclenmn
; cnh'mcemcnl oI‘ 1hc customs value o['any goocls undL. AT
for. thls purpose to I'le an .\pphcanon or pcnuon un(lm ulh
; mtewene or be nllowed or asked to particulate’in any pf:ndm
be nnde a. pdny lhelero. whcthc: as “snl(eholdcls" or other wise
uf lhc local m'muf'lcturer 15 o have lhr- value set at ﬂS hlgh alev

.'m the glountl ﬂm the transqcuon value or the vwlue se} in-the va

.:'lhe case may be) is: olher wise oo Iow and is c*msmg the

ccne'ctly submmed by le'lrned counsel 101 thﬂ nnponels i

cre ;lppl’:.’llt:-..

n c.|'| |“EI1"LL!

it were mm'\.

AAhés locul
and/or

rs, 250 and

iion
teosection or
The 'intc-uSI
uation rulm;

m |'|u| bl B

1§ omater iy

exc]us:vely m‘the domam of the Anli- Dumpmg Duucs Acl. 1“(:1"\'(.“4.[113

Act") A Dwns:on Bench Oflh]S Count (of which one, of us wns a
' recently hnd c:ccasmn to consicler the ADD Act ll'lJLlCleCI'll date

“in "CP. D= 478(1/2017 'ind others, and wh'\levcr is snul here shoulc

understood in. thc lzght af that-decision, Thc ADD Act has hc:c

glve e[lect in our. m}ummpal law+to a WTO nglcemeru the AL.I\.
ln'lp]ementauon of Amcle Vl of the’ General Agxeemem on Tmll

I‘)EMl _]usl‘ as ac\rcral yeals ’\1:,0 5. 25 of the Cusloms Act was s

’ cast in'n wholly new form lo glve effect o the WTO A[,reemcnl U

T Sectmn 25 nnd tha ngreem;nt Inst menlloncd '1long with's,.254

ncmbu lins

I I‘).OZI.EUIB

1 ::nucwcl 1o

pstituted and

1 Valuation,

hesunderlying

bc‘ answered,

\\-'c.iﬁ:'opgpnl .

proceedings o

tias pu-ﬁ'bl{

oe read ang

unenl on the

Is and Ir:lclg, '

) Imvg: been’
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cQ

crmsadcrccl in’ demll by a Dm ion Dench of this Courl in Saadia| Jabbar v.

Fede:a!wn of Pcrfustun and oriwrrl’Tr‘L 2014 CL 537, (“Saadicd Jubbar")

‘Bncﬂy put (and at the risk Qfsomc ovr’rsmuphfcnuon) under the ADD Act,a AR
loc:'!i manufﬂcmxer (or ruthcn. the domestic mdusny) is enmlcd o have an

- antis dumpmg duty 1mposed on xmpmlecl goods 1f lhe cxpon price Js lr.-ss _l]mn

3
i

' 1I1c r‘mma'l thuc and lhcre is injury wnhm the meaning oﬁhe ADI Act. Bml‘ :

. e
© these, cond\tlons musl '\pp'|y If 50, then a dumpmn margin, is. ul ul dlLLl md

ap "’dumpmg duty mposed acgardingly. The authorily, that has juiisdietipn to. .

am in, thm vegard 1s only the \l'tlmml. 'I'mtf' Conumission. (ll:c]! a stnory

"bod,') The qnesnon ot" whcllw lheiv' 1‘; any injury causad [lo u- 'lup:al__

'n'mufacmlcr is” whol]y beyond'mc scope, of the Customs Pn'_' und the

: 'Junsdmt:on of Ihc ﬂff'ccrs '1nd authorities acting under this sintute. What the 1
' - local m'\nuﬁxcmrm are, in_reality, complmnlng ol is dumping |and that is “
| | exc!uswriy the domam of the ADD Act, as heid in the aforesad judpment ;
' (Ser:. inter alia, rdm 14 mcrcufj It is o be noted that in the erlur or the ?
3 Dxrectm Gencr'll mvolved in SCRA 744/2016, there is an &‘(plﬁb: relerence o, L‘E

) o “dumpmg" ln nur View, nellhu the Duector Valuauon nor the (‘ol@e__qtor N ‘ '.: _
PR Cusloms nor the Dueclor Gem,ml has any auusdv.tmn in this regafd.. The-l(w;:l {
‘ mnnuﬁc‘.v.lmnn cannqt bc '1llowed 10 mrcu'nvenl and. evade the leqummems of i

S

lhe ADD Act by "lskmg foa a customs value L.ndeu 5, 25A or any tham.mmn-. ,;
DRI thm"m or bemg 1nvolvcd in thc determinétion of .the samz. l'h- |,o,m~ n s '.:E:f\
N illCCWISE m relatlon Lo s.. 25D Any lulmg 01 order dummming orf znhanciag 2 ? .

e nusmms V'ﬂue undcr these seclmns on such basns or wuh sueh n';'ol'.{cri'lr_‘m T

S must be’ rcmrded 'T.S famlly and inemediably inted with illegality and tunno

e b&allowed lo stand Questmn No. 4 sl'mds 'mswemd '\ccouhnLIY ) . ‘ : “'.‘i

We take"up the ‘third. question, I our view this quesjion must be
_ 'inswer'ediin'the negative. As is clear from a‘baré perusal of 5. 251, it applies v

i * B
Kl

' sf‘und onlv if, a.customs valuz has been”determjned under.s{ 23A Iy the

Collector of . Cusmms or- the Dncuox Valuation. There is no direct (or

"ongmal") powcr confened under this section, on the Direcigr Genera! 1o

T.‘.h mse fdetermme u customs valuz for goods for whncn no valuatjon rulinyg lm' A

been tssucd L1keW1se m terms ofsubsecnon (3) of s. 2SA ll1cJunsdlc1}pn at .

ST

e \‘.he Dll‘EClOf Geneml is: only to determine’ the cus:oms volue|if-there is a

t.onfhct |n the vnlue dEICI’lTIII'It.(I upder: subsecuon (1) Thus tln:.,Dircutm"

' General 11as no powcr to dctermme a customs v'\lue for any goof s in addition

m or; other than those for-which a valuation ruling has been lbsued under s

1y wch purpmted dutemumnon is vmcl Que:,mn No. 3 stnds

\

;fu'lSWl:r“CI accardmgly . o S L o ey
- .-l _I_ - . ; . . . X ,‘ N . LI ! JU —l

'15 . We lurn o ﬂddrcss the first qucquon nnd since the secund 'j:i éle;u‘l:;

. alllecl to u. take up both together Ag 15, ckear frum lhe submm mns_'madu l:y

St o AR Ul S - A ‘ v

! . !...,., ‘ o cL Ny
o TR r\n \Lh‘ﬂlu alke I‘.‘—.lh< . -.‘."’ "“‘ ' . -’..' : Sl . - " e, Py ’

i
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A 1 + B : . 1 o

Ie‘_rned counse[ us weli as those of the learned Addmon'ﬂ DlILLlO there 53l

- dwergence m the'vm{vs that have hcen c\pressed Both s. "SA(J) and s. '_’__iD

\,onfer '1 pawer orJunsdncnon on the Ducclor General. In both the [power.is to
i A

bc e*cercnsed in 1e mlon to the ™ wustoms value”, Thms expressmn lJ defined in .

s 25 wluch 1; lhe l\ey provmon in thls 1ega1d Subsacuon (13 ('1)'(Ic'l'm::9- -

"‘customs value of lmportcd goodq as lmannng "thc v1luc of- ncods lm (hc g
pmposes of Ievymg duties:of customs andother taxes on n‘nponccl poods”. sk

lthough ‘sub:echon (13) speu.he? tiat the. definitions contained therein are ) SR z' '

for purposcs ofs 25, in our-view the dehmnon ought also’to be @pliedflu 55, oA
25A: ankl 25D. h is nnl without s1Lan.mcc that the expressign "'L'usuuns

‘ value s app'ucmly not lo be Immd in the Customs Act other thpn in ss. 23,

?SA 'ZRC and ZSD (Section 235C is-not relevant for present p irposes. and

- pumng 1t o one smlc does noti ailect the presem ann_lysns.),T_lns. when the

DI.[ECIOI V'\luatlon or Lhc Co lectar ol Customs or 1hc Dlrector General are

a(.tmg in, tekms?of 5. 'ZSA "md/or 8 25D, wlmt 1hz_y are dding is only”

'Iluc of the - xmpmlen goods for o specmc prpose. This,

5 mcndenmlly is anolhm re'xson why the loml manufactmers havg no_standing R

mvclved in the exermse of determmng the cusloms value jor tu psk for -

' wny enhanccmem thereof untlen these sections: they have no congern wun the

levv of cus;oms dutles or. oihex laxes. ’

T A T

Vhen subsecnon (3) of s. 7JA is wusxcl::ml il confers apoweron the

Dlrcctor Genenal lo detelmmc “the” “applicable customs \m\ue' il there is 2

. e cbnﬂlct m the customs v'ﬂue dclem‘um.d undcn sub:cc.l n (. The
R SR determlnatmn unde1 thc l'\tlm subsu:tmn is.to he made either biy the Director

Valuatmn or. the Collectm of Customs. Tbus it is clear lhm the jurisdiction

conterrcd mder subscctlon M |s c~<e|c15ab]e only |f then, are| Lwo customs | -

values, one detf'rmtned by the Duactm V'\luauon and the o;h;i',by the
' ,LIS'.(I_I]‘.__S): an

uiwe, can nut

ﬁ ‘.(3) has no apphcanon Assummn th'\t the conﬂ1ct lns arisen;, what lhen i 1lu ’

pOWel of thn_ Duector Geneml’? A first sight, it may- seem that his Jurisdiction

is confned only to dete! mmmg which. out of the wo is '\pplnablc was “the”
- customs va]ue In othel :words, e is only to selecl CIthEi the oife ar the "ath‘ . . :
Howeve ‘o lhlS conclusnon must be added thc effect of SRO 493 which w .h' L i

ehcd._ pon by learned counsel for, the Deparlmem Tlus nLnﬁmuun h.v,,.

empowewd the Dlrector Genev\l in terms ofs 73/\ One ettu L ol l.hl Loui i
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»”

v’ LA "‘ 4

: “of SRO 495 is 'hnt u cnn be regarded as. cmpowermg, the Dnr"t.lm General in E
A+ . '1u.1ms of subsecuon (3? Thus JI"\PI llmn Tim bcm_r, r.onhnul to [chonsing "‘,14

s ‘betwcen thc tWo customs vahle he- mn resolve the conlflict bv naking a E%

: -—-.delcrmmauon on hxs own. nmt that would be. “the™” ‘ﬁpahc'\hlc customs é
vf\lue" h1 such a mlmuon 1l ma\' L.i cmuse be: that the valug determined by the a%‘, A
"Duector Genemi :l‘ grcatcr than enher of the. conﬂxctmg values referred to- % :
b him; m thlS sensc it COuld be argued that there has.been "m “enhnmcmem ' -»‘-:
bur in our \'mw such a conclusmn woulcl “be ingorrect. It should e kept, in ) 'gz g

mird, ih"lt whmevel valuc |s found 10 t:n dpphmblc by the; Directer Gener \l
uncler subsecuon (3) is. hlS delumnnhon Even: if he only pu. me ol the

conﬂnctmg, v"nlue,, that value wonl(' cease lo be that determined hh whoever

AR

was. 1h= Lclcvmt bfﬁcer nnder quhsccuon (1) who clec:ded upon if; it would

: bu:ome lhe valuz (lelummed by tire Dire¢tor General. Nwdh:: lh say. this

will vecessnnly '1pply it 1he Director Genenl were Jto makd  his own

5 A
AT 'ar =y

SR,
1

determination tmdcl subsection (3)interms of SRO 495, as just staled.

l‘f‘:‘ A 'Ciewi'l}" ohce ihebihector General has exercised his powbr under s. ‘ : EY
25A(3), then s 2SD wnll have no ﬁpphcwnon The reason is tht the latter N
secnon only apphes in respcct of a customs value determined by ne_D]_rgcu_)r nrat e s ;’g '
- \Jqluatlon or the Coliectm of Customs. A value’ delermmed undm L2530 ("i )‘ is - e
nenthex, In any cwse thue c:mno' be a revision to the Dnector Geneml against - g

‘: ‘a determmnhon th'\t hc has himself made, In out view the vefore, 3. 25A(3) is

sepﬂrate and chstmct from s. 25D. The two are not complementary. - They
opmate in 1hc|r own 5phercs In p’\1l|cul'n s 75A(;) apphes onlylit llh.lt‘ i

conﬂlct belween two (or more) customs - values and not| otherwise,

[nctdcntally, there '\ppc"us to be an anom'\ly in the law in that while an appeul

i

-
Bt
<

4]

hes tn the Appellate Tnbunal against a dcc15|on of the Director G neral under.

et

f LT 25D no appeal hes ag'nnst an E\t‘.rCISC by him of the pover under s.
e, b R 25A(3) We* will shortl y ‘consider one aspecl of this hcl\ of a right of appeal

whxle ccnmdeung s, 25D to wh:ch We now turn 5

0 . - Ve

18 This su;tmn contemplales a “revision pemlon“ bemg ﬁlcd before the

Dlrector Gencral agmnst a-custams value dcterrnmed by enhel (he Di.reclm::'

Valnatlon or 1he Collcctor Customs. Before proceedmg tm'lhel one sitvation

be consndered here :What happens if” lheue are.two conﬂlc ing dhi'tdms‘._

i ma'

values and an’ 1rnpm1er fles a revision petition, undm 5. 7JD '1' mnst nne or

borh of tht:mr7 How is lhe Dnectm Gr:ncnl lhen to plocefzd7 [n pur view. h

{ must p:oceed in‘terms of‘luwuuschctmn under S. 25D ‘and not his power under

. s 25A(3) The: rc'\sun is that his dec1510n unclen the fmmer i appealable

whereas the Ialtex lS not. ln our view, a stntulmy path that nllows Tor, or-leads g

10, 'm appeal is to be plefcned over one that does nol While we will feturn 1o

" the sHuahon now Lmder conlemplatton. |.e.. two conﬂlctmg customs values
' . - I TR S
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e conrmsted w1th s 195 ‘which empowels cnthcr the Bonrd )

X materlally afﬁ:ct or allm the amlysm melelnken heu: )

unders‘ 25D l Ry S

'320'."- T A re\-'lsnon is dlffelent from an nppenl inasmuch as tl

belng consn.lcred m a rcvmon pctmon for the time bemg, we pli
nmlysns on the b'isxs tlmt there is only “one’ cusloms value

determmed, and xt 15 tlus value that is bnoughl befoue 1he Di

19, \Vh.u is thc nature of the Director” Gencnl 5 jLII'ISCllC

seétnon" In our v1ew, lhc nn,wu lies in the! dcscupuon glven

llml con’ be. filed, e, it is a “1cu1510n petition”. Thus, the

rector’ General

1)

of the:petition

jurisdiction is

1cv1510nnl m nalure Such a jur ,cllcnon is well known to the l'1w It allows lor

relief ofa parlncul'u sort bemg soughl from a higher authority
Dlrector Gt.nelal 15 ccrt’un! that in rclatlon to the Director V
Collecton of: Cuatoms The civil rcwsnoml jll[lSdlCllOﬂ with w
most famlliar 15 that confcnui sy 5. J15 CPC. One nspect of s
powcr c*m bé exercnscd by the lhm Court or the District fe
motlon This: howcver is not |1055|b1:: for the Dlrector Generg
51nc¢ lhc‘ section stnlcs c]e'\rly that the _]lll’lSdlCI]Oﬂ can only b
revns;on pctmon is ﬁlecl Absem such ﬁhng the - Director

pnrport to.. cxermse 'my power unde1 s 25D This. posmot

or forum. The
aluation or the
ich the law is
113 is that the
yurt of its own

| under s. 23D

s exercised 17 a

may. also. be

the Collectar

LY (wnhm hts Juusdmnon) to call For the rccord of any pmceeclmy: in‘order o

: smsfy 1tself or hlmsalf of 'the If'g'\llty or propuely of any-decision taken or

that has been’

beeed with the, -

ion under the

Generid cannut’

ondcr mak:, by a; sub0rd1mle officer in any: ploccedmgs under the Customs

Act 'Thls posmon does not obtain unde[ S. 25D, which app
|nvoked by the - ﬁlmg of a revision - peutlon and- nol othg
proceedmg ﬁuther we rmy note [h"lt in tlns Judgment we han
195 as it stood at lhe material time.-I1 has unde:gc)ne certain

then blought about by lhe anncq Acl 2017 Howevcr lhose

3 formel_ls rLg'\rded as nauowa 1nd more Jesmcted than the Iq

. petmon under s. 2SD cannot. lhere['nle be: legalded as an ¢ 1ppen
not a ﬁlst appe'ﬂ The 1mpomncc of the dnsuncnon I|cs in

known 1n a f'rst»appe'\l the whoie of the’ controversy, m the
facmal and lcgal issues lnvolved is open beforc the nppelln
pamcula1 it can ; if it-so deems appropriate (but of course W
wnhm well understood and eshb]nshcd bounds) substitule its'o

that of‘ the: forum' whose decision i is bemg appewled ag'\llm A

'l'lG

'operate‘ n such brond terms. Tt-is conﬁned 1o consulern

ies only when

rwise: (Belore

changes since

clmnges do not

L, and certainly

e authority. In

vin decision lor

e considered s,

e scope.of the

tter.'A revision

hatfas is well -

entirety of the :

hile remaining -

l_'CVi_SiQ_I'I does -

g the! decision: ™ "o

s undcr challenge wnthln a more wstucted scope Thm must be regarded as (rue ‘

¥ 150 of's 25D What then is the scopc of s. 25D'7 In-our wew the answer lies

1n what |t |s thatjs broughl before the Director ngeml.- Itis the detéhninéﬂibn B

e - N
':' 2 .
3

Scanned by CamScanner



+ in accordance with law? If it was, then the customs value stands

: applied a‘s-it isL If.it was not,"then the customs value deternu

o and this Is- s-J regmdlcss aof whetl

Customs..S[nc_eltl _t‘ de‘elmlnﬂtlon:s made in terms ofsubscc(mn( ). what, he

D ector;Ge '
i ctor G nmal ls bonccmed ‘-Vllh is vhether thejunsdlcuon under s. ?:A(l)

I»as bcen prcperly exexcnsed or nat. Sechon. ZSA* in respecr espeinlly of ils

“lSl SUbSECtIOH h'15 becn con:-dcrrd |n scmc dctml in Sandm Japhar: see ui
IJ‘“"\S 17 22 pp 576 581 nnd what has been' held there will apply also’in lhr.‘

PTCSenl Comexl In ou1 v1ew lht,lelIS(J!C[](Jrl of the Director Gengral undel s,

J_SD ‘IS-,Illhtj.leQlE' _l‘lrrlmf_:d to, determining the_ I_egal_lly and pnop ety of lhf.

exercise carried out.in terms‘ol'su'bscc‘lian (1) of 5. 25A. Was i1, or was it not.

sland is 1o be
ied must be

dec[ared lo be comrnry to law .md sel aside. OF course, in thi\‘ situation the

Dlrecmr V"llu&Uon or :he Collccmr CLISIOH‘I.- (as the case may be) woulcl be
enut]ed to: ca.rry out an exercisc afresh, in accordance wun Jaw and after
I1av1ng removed therlegnl dc[‘mrncrcs and lacunae that wcre identified by tie
ubs Hiute his own

D|rectc1 General Howevu, the Director O»neml cannol
he Dm'(.lor Valuation or the Collectof of Custorms.

rletgrmmanon f0r that of t
rediezd the

her.he would have enhanced oF

t.usloms ‘value. Thﬂt would convert what'is a:revisional jurisdjctioninto wn

hElthlE ugnorc |Fn0| obluemtc the distincti
tich would e

on that

: app.llnlqunsdlcuon and |

necessnuly exists, between the, two. [n our, ‘view, such an appro

We may. note that SRO 495 has o applicatiun

~contrary to the terims of s. 25D.

rsa power on the Director General undker s, 23:\ il

ltele smcc it.only confe
(obvmusl)') not undel s 25D where lhc power already vests in lji
al nole lO s. 25D does|.speak ol the

im by statule.

Fmthermorc wer nore thal the margin
‘ "revmon of lhe vahne delcrmde" However. it is well estab ished thut the

margmni note is only n secondary wnd vc:y wealc SOLHCE of <letermining the
. 1ru= mlent ofthe sccuon to which it is '\uaclred and is ot given|weighi exvept
m e\;ceplmnal c:rcumstances In our vxew |t has.no:relevance gor interpreting

‘_.and applymgﬂ 25D LREH

_Court o1 1he DISH’IC! Comt come lo the cc:m_lusmn that

}uusdlcnon ought to be exercised, the Court m'ly make such ordzr ag it thinks

- it & The sﬁme wmds '\ppc"ll’ ins. 195: the erd or the Collector “"may pass

such ordex as \t or he think fit", These words allow- 101 110( dnly the szting

asrde oflhe dec:snon or order bcmg, consndercd but nlso IlS mo 1|Fumun Such ‘

words me how:ver consplcuom by theit nbsencc ins., .25D. We mn lmcl no

warrant r'or readmg 1hem inte the aecnon The ;urlsdlclmn bl {Iu. Du sclor

f Generﬂl | therefore Lonﬁnccl to, delerrmmng, as ‘noted aboye

the revisiounal -

A Inl

AT

T 1L {2

5

HTIFEER

e asdiain

e

O L T TR ...‘_'.i'_ s

e, .\'hclhen the . =

Dlreclm Valuanon or: tlu Collector of Customs_ I)a_s_rl_cled in gccordance with

]aw wLule emrcrsmg pov.'crs under s, ZSA(I) lfthc answer isfin the:negative.

Scanned by CamScanner



l:e Duector (Je

t0 the conCel ncd ofi' cer for n “decision afresh

ns . hc A thi

'on lhc szte by makmo such determ:muon
g1 wnh Jaw. lf he does so lhen he h

Wl’l[

'\ppropuate ”l aCCordanc
JUI‘ISdlCllOﬂ under s. 25D Howwer hem one

addressed is the effecl nf SRO 495..

confels the powe

‘for the Department comended that
). Whlle we h'we,

detemeanon under s. 25A(1
procced here on the" assump
n their submxssxons Woul
nder 5. 25D that the det
Customs is not
nder §.

open we
d 1hns pow

Depa11n1enl were correct i

. to lhe Duector General lf he finds*u

|at1on or the Colleclor of

N by thc DI!‘EC[OI‘ Vah
ng \wped lhe slate cle’m u

h lﬂw" ln olher words h'\vn

then proceed smullaneously to make % detenmmnon lumselt v

e read wrth SRO 495’? In ou
It wxll be recallecl that an appeal c
ector General under 4,25

A. The appeal (whlch he
on or an otﬁcer of Cust

P view, the answer.10 Ihls qucshon ou

an be- pref'err

= negmwc

. :dccn51on of lhe Dn
.'Zmade by i under 5. 25

. "'-be prefencd by an aggrieved pers!

s under 5.1

oms.

1 sets asnde wnders. 25D a detelmmmon made

',.Dlrector Genexa
ector of Customs and Pr

s. 25A, thnt would ha
ng the right of the Depml

Valunnon or the Coll

OWn detemunauon under

] ‘hlS

2 ofm one

.md the same time nullifyi

s dec151on under s. 23D -and’ creating 2 right

appcal agmnst lu
) '\gamsl the determ

: nggneved pz\rty (nmpo
3 2SA We h'we already conc
es nnd not in any complemen

be cxerclsed sepnmtely In one

fter or Depmmem

Jucled that ss.. 75/\ an

tary:. mnnner They are inde

-fsphcr
lhe Director Gen

: '\nd can only
ongmal" junsdlct

SRO 495 In 1he other he acts
fso deemcd necess-lry) o a
e in the |especuve “positions

mn to detelmme "the custom

“subordmate decis

"ls a subshnhve differenc

erﬂl under these two seenons ! The. Dnector Geneml cz\nn

nnd in one and the swme order excnmse both

'onﬂaze the two,

. We now rcven to " the sntuauon consndere(l ear

eonﬂlctmg customs values lnve been. determmcd '\nd lhe I

before th Dlrector Gencnl by a lEVI.SIOrl petltnon ﬁled unde

10. dlspose of the maner" ln our. wew. thlee posmbdmes

e cf lhe cusloms vnlues has been cletern

nera} c'm, as lt wew Wlpﬂ the slate clean and the

owever he C'Hnol lumsdl‘

ZlS xceeded his

quest:orn that
It wnll bé recalled that’ thi

T under s, 25A on lhe'Dlrector Gene:al and le
Llus.menm lhal he. ¢

in- general, ]e{‘L.
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