GOVERNMENT OF PAKISTAN
CUSTOMS APPELLATE TRIBUNAL,
KARACHI BENCH-I,

R0 ELOOR, JAMIL CHAMBERS,
SADDAR, KARACHI

Before: Mr. Muhammad Nadeem Qureshi, Member (Judicial-I), Karachi

Customs Appeal No. K-733/2015

M/s. King Chemicals Corporation,

Through its duly authorized Person,

Mr. Wagas Rafiq, having registered office at
Ns4-K, Khushal Khan Road, PECHS, Block-2,
e e e e LR L s

Versus

1. The Additional Collector (Adjudication-l),
Customs (Adjudication-I),
Karachi.

2 The Collector of Customs,
MCC Appraisement (West),

Karachi.  eeeeeeeeses Respondents

Date of hearing: 24.06.2016
aDate of order: 16.07.2016

Mr. Usman Shaikh, Advocate, present for the appellant.
Mr. Siddique Zia, A.O, present for the respondents.

JUDGEMENT

Muhammad Nadeem ureshi., Member (Judicial-T) : By this judgement |
intﬂm%--:g.c_ﬂspgs_q,gg the Customs Appeal No.K-733 of 2015 filed by M/s. King
Chcinlicalsl C(rrpomtigg, against the Order-in-Original No. 444 of 2014-15 dated

0?,.03.20 15, passed by the Collector of Customs (Adjudication-[), Karachi.

; 2. Buief facts of the case as reported by MCC Appraisement, (West) Karachi
I'7 West are that the imporgcr M/s King Chemicals Corporation electronically filed
-"._'\' quds-Dcclaralion dcg}arcd to contain CYPERMETHRIN; PERMETHRIN and

b

'\"- iy Pl
“ESBIOTHRIN undegHS code 2919.9090, at total invoice value of USS 58400.00.

m\é-imgqy_lgg detetmined his liability of payment of applicable duty & taxes and
sought under Section 79(1) of the Customs Act, 1969. In order to check as to
\{ whether the importer has correctly paid the legitimate amount of duties and taxcs

\ o 3 " 2 F & A
e under reference GD was selected for scrutiny in terms of Section &0 of

RECEIVED

; ..
LAY BRANC
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Customs Act, 1969. Scrutiny of the Goods Declaration revealed that the importer

code as 2919.9090 by declaring goods

has wrongly declared HS
HS code

CYPERMETHRIN; PERMETHRIN and ESBIOTHRIN under
chargeable to Custo 9 val and claimed SRO No. 1125(1)/201 1-3
AST@ 1%, ST@ 2% and L. Tax @1% U/S 148 C/.9 PT-11, 2nd Sch. IT0-10 IT@
1% under declared HS code; Whereas the goods are “CYPERMETHRIN;
FERMETHWNESBIOTHRIN correctly classifiable under w

: 2916.2000 & '2_91_6_.;2-:000 respectively attracting Customs duty @ 0% Ad. Val
1125(1)/2011-3 AST@ 1 % -ST @ 2 % and

[. Tax e a]iplic_:able on
aid goods, However importer has mis declared the HS Code as 2919.9090
% ST@ 2% and /. Tax @1%
under declared HS code by
% -ST@ 2

" where no exemption/benefits of SR
@l% U/S 148 C/.9 PT-11, 2nd Sch.ITO-10 IT @ 1 % ar

afores
in order to avail SRO No. 1125(1)/2011-3 AST@ |

U/S 148 ‘CL.9 PT-11, 2nd Sch.ITO-10 T@ | %
g the exemption/benefits of SRO1125(1)/2011-3 -AST@ 1

claimin
 %and /.Tax @1% U/S 148 C.9 PT-1 1.2nd Sch.ITO-10 -IT@ 1% which are not
extendable to the subject good. The offending value of mis declared
xemption

ification/classification and wrong claimed of concessionary €
The aforesaid facts prove that the

o suppress the

spec
notification amounts (o Rs.6,316,015/-.

importer has deliberately declared / incorrect HS code in order t
de intention and have attempted to defraud the

2/-.

taxes, willfully and with malafi
Government from its legitimate revenuc amounting to Rs.1,299,02

Collector of Customs (Adjudication) Karachi vide Order-in-

s AT

Original No. 444/30[4-[5 dated 09.03.2015.The operative part of the impugned

on;d;fzfé:ads as under:-
[ have gone through the case record and considered written/verbal arguments of

. the respondent and the department. The respondent imported the consignment by

" declaring the goods as C YPERMETHRIN; PERMETHRIN and ESBIOTHRIN
under HS code 2919.9090. The samples of the goods were sent to Custom House
Laboratory for chemical analysis to determine the actual description. As per

‘ Custom House Labstest report the sample on test was found to be “nitrogen and
“.chloro function insecticidally active organic chemical " therefore, the department

. [ “apprapriately “classified the goods under PCT 2926.9090, 2916.2000 &
29162000 During the course of hearing the DR provided past clearance dala
confirming the clearance of subject goods under PCT headings as determined by

the department. The DR also submitted a copy of GD No KAPW-HC-120569

dated 06.02.2015, under which the same goods of the same importer were
declared and cleared under PCT heading 2916.2000. It is evidenr that the
respondent have mis-declared the classification of the impugned goods and
wrongly claimed the benefit of SRO 1125(1)/2011 dated 31.12.2011. to deprive the

imate revenue to the tune of Rs.1,299.022/- The
respondent failed to discharge his legal obligation as required under scction
79(1) of the Customs Act. 1969 Accordingly. charges levelled in the Show Cause
Notice stand established | therefore. order for confiscation of the offending:

government from it legit
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goods under section 156 (1) clause 14, read with section 32 (1) & (2) of the
Customs Act, 1969. However, an option under Section 181 of the Customs Acl.
1969 is given to the imporier 1o redeem the confiscated goods on payment of 20%
Redemption Fine in terms of SRO 499(1)/2009 dated 13.06.2009 of the value of
offending goods as determined by the department in addition to payment of duty
and. taxes chargeable thereon. A penalty equal to 5% of the value of offending

goads is also.imposed on the importer.’

and dis-satisfied with the impugned Order-in-Original, the

4. Being aggricvcd
peal before this Tribunal on the grounds incorporated

Appellant filed the instant ap
in the Memo of Appeal. :

5: On the date of hearing Mr. Usman Shaikh, Advocate appeared on behalf of

the appellant reiterated the facts and contents of the grounds mentioned in the

peal and further contended that. the respondent did not apply his

ile determining the issue involve in this, appeal and ignored the

Memo of Ap
judicial mind wh
mandatory provisio

That with utmost respec

ns of law and such impugned Order is liable to be set aside.

¢ it is most respectfully that the said three raw material,
been imported by the Appellant are, Cypermethrin is a

impugned goods which had
secticide in large-scale commercial agricultural

synthetic pyrethroid used as an in
oducts for domestic purposes. [t behaves as

applications as well as in consumer pr
ily degraded on soil 4nd plants but can

a fasts-acting neurotoxin in inseets. It is eas
be effective for weeks when applied to indoo

common synthetic chemical, widely used as an ins

r inert surfaces. Permethrin is a
ecticide, acaricide, and insect

repellent. [t belongs to the family of synthetic chemicals called pyrethroids and

AT’ En‘?u?n{@a neurotoxin, affecting neuron membranes by prolonging sodium
on. [t is not known to rapidly harm most mammals or birds, but is

channel activati
in cats it may induce hyperexcitability,

dangerously. toxic to fish and to cats:

tremors, Seizures, and even death. In general, it has a low mammalian toxicity and
Y

is poorly ab‘édr%.d by skin. Bioallethrin is a brand name for an ectoparasiticide. [t

consists of l:\»\/tj f the eight stereosiomers of allethrin in an approximate ratio ol

l:l.[l][g]‘.'il_'li_:e;hamc Bioallethrin is a registered trademark of Sumitomo Chemical

Co., It

Chemicals had been rightly been placed under PCT 2

two stereosiomers. The said three

Esbiothrin is a mixture of the same
919.9090 as the same falls

under the heading "Esters of inorganic ac des of non metals and their sales and

their halogenated. sulphonated, nitrated or nitrosated derivatives, the said PCT

heading 29090.9090, Code "Others". It is respectfully submitted chat the said raw

(material can only be treated as Nitrogen based whereas the issue of chloro based

as per test report is not clear as only one sample was sent 10 the customs lab,
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whereas three different chemicals had been imported by the Appellant, as evident

itted by the Customs Authorities. [t is also matter of

from the test report so subm
been shown in the Bid test report, which, itself

record that no method of test has

make the entire process of as adopted by the Customs Lab against the set norms. It

is a settle law the whenever there is test report the method is to be shown that

using which method a particular result has been achieved.

n their contravention report has
T 2926.9090, 2916.2000 &
s specifically used for

6. = He further contended that, the Customs i
assessed the three chemicals under, the following PC
29162000, It is tespectfully referred that, PCT Code 29.261
Nitrile Function Compounds, where as the Appellant goods
The PCT Code 29.16 is for "Unsaturated acyclic mono carbox

d their anhydrides, halides, peroxides, and perox
and the said to do not

are Nitrogén based.
ylic acids, cyclic

monocarboxylic aci yacids, their

halogenated sulphonated, nitrated nitro sated derivatives,
slats. As per the explanatory notes o
be taken as nitrogen functions. The Customs assessed
926.9090, 2916.2000 and 2916.2000 so it means

¢ Others, However it is admitted fact they are

cover the nitrogen based f Chapter 29, Nitro

and nitrosogroups are not to
the subject goods under PCT 2
however these specific PCT are fo
'[ngredients for Pesticides so even if Customs version for classification is accepted

" they would be classified under the I[ngredients for Pesticides Heading. It is

ertinent to mention that if for the sake of arguments it is assumed that our goods

TIROTE
i do no,l'fallué}r the declared PCT heading and Customs Classification is correct,

even then we are eatitled for exemption provided under SRO 536 (1)/2008. All this

1s being done for extraneous purposes. Therefore it is referred that the shiow cause
Y

) |

notice is olherw&le has been issued in violation of sec

1969 read with Rule 439 of the customs rules 2001. H

tion 81 of the customs Act
e further referred that
O 536(1)/2008, the

considering lh_é ‘gxemption provided to the goods under SR
N N d o ¢ ;
active mgretdll_g,qts/ subject goods also falls within the said benefit provided in the

ontended

r that our rights should be regarded under the statutory rules and

notifications. Moreover it is proved that it is not a case ot willful mis-declaration

and wrongly contravention was made due to which we suffered heavy losses. In

view of above, he respectfully prayed to accept this appeal and declare that the
impugned order issued by respondent is illegal and void and declare that the
additional duty demanded by respondents on the basis of impugned order 1s

illegal. Any other reliefs deem fit in the circumstances of the case may alsc be

allowed accordingly.
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T On behalf of the respondent, Mr. Siddique Zia, A.O, appe'ared and
o violation of any spirit of law in impugned orders: passed by
Adjudicating authority. He further contended that the appeliant M/s King
chemical Corporation imported a consignment declared to contain Cy;iermehrm
Permethrm & Esbiothrin falling .under HS Code 2919.9090, cha:%able to

0% with benefit of sales tax under SRO 1125/2011. 1§ue goods

contended that the n

Customs Duty @

were examined by t

he shed staff and representative sample were errcd to

for test to ascertain the actual description. As ;;gr TR of

Customs House lab
d chloro

Customs Lab the goods are,
function insecticidally active organic chemical”. On scrutiny of import apcuments

report it is revealed that the goods are classifiable under HS

Code 2916.2000. (Being compounds), respectively attracting CD @ 0% wnth no

t of SRO 1125/2011 in terms of Sales Tax. [t is lurthcr addcd
KAPW HC-

“the sample on test in found to be nitrogen

in the light of test

exemption/ benefi

that the same goods of same importer were cleared vide GD No.

6.02.2015 under HS Code 2916.2000 and since the asscssment was

12569 dated O
found in order. The Collectorate released the goods accordingly. He further

that the appellant imported the consignment by declari

Permethrin and Esbiothrin, under HS Code 2919. 9090 The
oratory for chemlcal

contended ing lhe goods as

Cypermethrin,
ples of the goods were sent O Customs House Lab
SIS to determine the actual description. As per Customs House Lab (,esl report

L
Aﬁ kgp% on’-te‘;} was found to be “nitrogen and chloro function msecucudally
therefore the department appropriately cIassnﬁed the

000. He also prayed to kindly

sam

aclwe orgamc ghemlcal"

goods under PCT ZQ?6 19090, 2916.2000 & 2616.2

eal and grant any other and / or better relief as may be

dismiss the subjec"" [
deemed appropna(c I’m e circumstances of the case
£ -c,"
8. Argum,pnm
arggmentS\c)ceﬂled by both the parties, it has
appcl.lz.mt ll-mportcd the subject goods and fi

and larger interest of justice.

rd and concluded. After perusal of the record as well as the

been observed and not: iced that, the
led the Goods Declaration (GD).

declared to contain Cypermethrin, Permethrin and Esbiothrin under HS code

2919.9090 and sought clearance under Section 79(1) of the Customs Acl 1969.

After scrutiny of the Good Declaration it reveals that the importer has wrongly

declared HS code 2919.9090, whereas the subject goods were correstly
classifiable under PCT 2926.9090, 2916.2000 & 2916.2000 respectively.
Respondents also attributed the allegation against the appellant that for availing

the benefit of SRO-1125(1)/2011 dated 31.12.2011, the importer/appellant

declared the subject goods under HS code 2919.9090 which are not ¢xtendable to
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the subject goods. On the subject ground the show cause notice W

m), 32 (2) and 32(A) and 45 of Sectio

contravening the section 32
Provisions of Sales Tax Act, 1990 and

Customs Act, 1969 along with

Ordinance 2001. The appellant contested the show cause notice during the

the customs, taken the plea that there is no deliberate mis-declaration nor an /e e ni'jof
mens-rea o defraud the government exchequer. dec

PCT and PCT assessed by the respondent having the s ‘
n deliberately when according to the procedure Sale.s;iﬁlﬁigpg'id
g tax on supplies dxjdiwhgt;&er
resence of that is“cneﬁt the

In fact in the instant case

ame rate of duty, SO'F

need to avoid any. taxatio

at import stage, it is just input and the sales tax is chargin

is payable after adjustment of input tax from output tax, in p
der the Circumstances, it is clear

appellant need not to avoid any legitimate taxation. Un

t for lesser taxes at filing the Goods Dec

that appellan
of deliberate mis-declaration ruled out as Section 32 of the Cus{_lpms Act,

s-rea for evading government revenue. It is

laration is not intentional and

possibility

1969 can only be invoked when there is neb!

also evident from the record of the case that out of three items / goods imp_oged by_the

appellant the department has ultimately settled the issue in
which only item Esbiothrin has been disputed with effect of PCT heading. In support of
that issue the respondent’s representative submitted a copy of GD No. KAPW-XC-

120569 dated 06.02.2015 under which the same goods of the same importer, were

declared and cleared under PCT heading 2916.2000. Relying on that fact, the depactment

has issued the show cause¢ notice and allegedly appellant that the appellant mis-declared

£ impugned goods and wrongly claimed the benefit .of SRO-

accordance with the law outof

the classification ©
1125(1)y2011 dated 31.12.2011. Now, question arises whet
[ i ished

= _%E\lt%n _t'g_d;e and the same has been established by

her the importer has the

‘with the government exchequer

Aseizing agency through any iota of evidence which could establish the

secondly whether the Provision of Section
32 can be invoked in case of any dispute arises with effect of PCT heading? The perusal
of the record file \well as the proceedings conducted during the hiecarchy of the

nd intentional deliberation to

element of mens-rea against the importer and

customs lransgi'g;q that the element of mens-rea a

defraud with the government exchequer has not been produced, found or.available
&3

on record. It y,sz portant to mention here that there is no difference in the weight

. hood o .
in: the wpgh’ consignment.

department Lo examine such kind of goods 100% for making the clarity before

[t is the mandatory responsibility of the customs

issuing any show cause notice. Evidently, this is a case¢ of first examination of

goods, therefore, in terms of Para 101 (B) of CGO 12 of 2002 Section 32 cannot

be invoked against the appellant as no case of "mens-rea” made oul. Lven

otherwise it there is mis-declaration of physical description of goods in question,

we prefer to place here relevant portion of CGO No. 12 of 2002 for clarification of

subject controversy which is as under:-
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“(B) Question of taking co,

PCT headings, ~- For invoking Pro

the Customs Act, 1969 prima Jacie, an element of “mens rea L DI

ie there should be an attempt of willful and deliberate false declatatéor ¥Th
d for mis-declaration un 3270

importers may not be charge
Customs Act, 1969, in'the. following situation.

(i) Where an importer makes a correct
157 appraisement for determination

quantity of 800ds. ;

und to contain goods of descripﬁon(éxhe;. t&tm
charig_g‘qblg ‘to

(ii) When a consignment is Jfo
the one declared falling under separate PCT heading but

same rate of duty. (Emphasis supplied)
(iii)  Where the description of goods is as per declaration but.in,cjoér QQP.;CT

heading has been mentioned in the bill of entry no mis-declaration case

under section 32 of the Customs Act, 1969, be made out provided there is
no change in the rate of customs duty as a result of asce:_-gla?l'_n,e‘d PCT

heading.

a of SRO-499(1)/2009 as well as Para9 of

9. When the aforesaid provisio
sition, it reflects that though-at fine. can

CGO 12 of 2002, are read in juxtapo
be imposed in terms of SRO-499(1)/2009, on the alleged mis-declaration of

physical description of goods, however, the executive or the Collectorate who

is responsible for assessment of goads, h
9, that prima facie an element of

as to ensure before invoking the

provisions of 32 of the Customs Act, 196
ie. there should be an attempt

““Mensrea” s preseant,
deliberate false declaration. The directions contained in CGO 12 of 2002, }hbugh

;\xt Eb{h.ding upon the authorities performing Quasi Judicial functions, but ar¢
cers of the Collectorates

of ‘willful and

mandatory in nature and are binding upon the field offi
ction 223 of the Customs Act 1969. The field officers are required
guidelines before making any

in terms of s¢
to follow such directions and or
et / case against an [mporter. The field officers are not
rein, FBR has

contravention repo
authorized to ac{ as: per their own discretion in a situation whe

already issuqd«"d\i)f ctions and or guidelines. after considering the issue in depth
in line with setled principles of law, and any act of the field officers in
-

violation of such directions would be illegal and of no consequence. Reliance

d on the case of Akhtar Hussain Vs. Collector of
d 3 Others (2003 PTD 2090), wherein a leanred
speaking through Mr. Mu_'iecbullah

in this regacd may be place
Customs (Appraisement), an
Division Bench of Honorable High Court,
Siddiquie, J, has observed that it is undeniable proposition of law that instructions
issued by CBR under section 219 of the Customs Act, 1969 are binding on all the
officers of the Customs employed in the execution of Customs Act by virtue of

provision contained in section 223 of the Customs Act, if there s any conflict



M/s. haing Clieanicals Cunratime

8
C. A, No, K-1330015

i

the instructions issued by CBR and the instructions/orders issued by";'

subordinate to the CBR, that [ic] the instructions/orders issued by the §

official are invalid and inoperative (0 the extent of conflict. Ins:

the respondent O the efft

contention of the learned Counsel for
CGO 12 of 2002 . riolpg

PaCCS / electronic assessment,

introduction of
e view that such contention appears (0 be misconbeRe

applicable, we-are of th
learned Counsel as well as by the. dEpartas
e

that CGO 12 of 2002 [ParalOl (B)]'?s:t.ill:éxisis
in such a situation, and in absence

it has been conceded by the

representative present before us,

and is available on the Statute Book. Therefore,
of any clarification and or amendment, to that effect, we have not-been able to

e that the same would not be applicable .i‘n case of

ader PaCCS or Electronic Processing of the
according to Rule 439 of Customs

the goods shall

persuade ourselves to observ
assessment of Goods Declarations u
same. It is also necessary to point out that
is any dispute of classification or exemptions,
So when goods have to be assessed provisionally and
one so how can allegations be levqled 3n_d the

Rules 2001, if there
be provisionally cleared.

final determination has to be d

contravention be made? Such action is arbitrarily and abuse of power of law.

10.  After giving the anxious thought on the controversy, it is also evident from

ow Cause Notice, which does not spea

the contents of the Sh k that appellant made

declaration/statement knowingly or having reason (O believe that they were

ATT;E:&false in any particular substance. There is also no element of collusion

o

,nﬂfﬂ?!s"? to avoid the payment of duty and taxes, it is well settled proposition of
law ;l;’ét‘a-'{hing required by law to be donc in a cectain
d by law are not to be done at all. S
ction (2) of the Section 32 of the Cuslom§ Act,

notices as different grounds and pénod

manner must be done in the

same manner as describe how Cause Notice

under sab-section (1) and Sub-se
3 ¢
1969 are two distinct and separate type of
.
qg»hyﬁ’cc has been described. Sub-section (1) of Section 32 is based on

for service
T ) " =
Mf “Kknowledge™ or “reason O believe” in lieu of the declaration falls

the existel
in a “material particular” are requires the substantive documentary €v idence in

proof thereof and the person would be held guilty of the said offence but sub-

section (2) of Section 32 of the Customs Act, 1969, reasons of some collusion 1s

the mandatory element Lo establish the charge. In this case respondents hopelessly

tailed to act in accordance with law and mandatory requirements.

L1.  Now, it is important to point out that in the subject Show Cause Notice the

element of “mens rea” and “existence of knowledge™ or “reason 10 belicve™ as
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well as any collusion and in supp : te
S
respondent. The subject nmpq‘g‘n

were examined under the First Appraisement System, in compliance oé}ggt
ms Act, 1969, where the said option was given, the p I
invoked the language of Section 32 can only b{
thn:basiSOf documents delivered or furnished by the importer or ttﬁ?' ;

gwm by him before the Customs authorities, in this particular case uﬂi‘e A i

the .declaration the same Was in support of the import documems za{ld the
ration made thereon h;'e of same

description given on said documents the decla:
pression thar thc person

alleged offence brought on record by the

e sl

(1)-of the Custo

details. The language of that Section gives a very clear im
matter of customs makes or signs or

sign, or deliver causes to be delivered to an officer of customs any declarauon.

certificate or other documents in any form or gives statement_in reglz toa

owingly and _intentionall havmg the

who in action with any causes to be made

notice,

westion before the customs authorities_kn

reasons to believe that such documents and statements are falls under any material
particular and he shall be guilty by an offence under this Section the que.étion to

fficer in this particular case in presence of the compliancc

giving the reply to an 0
s Act, 1969 does not arise and element of ‘mens

of Section 79 (1) of the Custom

rea” having ~ “fraudulent intention”, “knowledge
legal warrant of charge, in absence of

» and “reason to believe” aboul the

declaration in a material particular has no

AWT;EQ@EW specific evidence, which constitutes a sufﬁcient.'capsc in

fayour of:the appellanl It is also a settled law that if such specific particulars are

‘not stated in the S)\ow Cause Notice, the notice would be vag
W\the requirement of sub- section (2) of Section

ue and would not be

32 of the

12 A pemsal oj}éection 32 of the Act reveals, that in addition to declaration

1
any commumcg,non or answers to questions, put by customs officers and found
o 1

wrong in malenal terms, constitute an offence within the framework of the said

section.“So, in order to bring aa act, or action within the framework ot the word

“false’, as used in section 32 of the Act, the act should either be a conscnous

wrong, or culpable negligence and should be untrue either know,mgly or

negligently. [Omalsons Corporation v. The Deputy Collector of Customs
(Adjudication) Karachi-SBLR 2002 Tribunal 57]. Mala-fide and mens-rea are

necessary ingredients for committing any offence, including that of smuggling.

[Moon [nternational v. Collector of Customs (Appraisement) Lahore P1(,{ 2001

CL 133]. There are two questions™ »\kLch need to be addressed before invoking
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section 32 of the Customs Act, 1969, for mis- -declaration (a) whcthbr mo.;ns rea

which is essential element for the purpose of sub-section (1) of sectnon-ﬁB}\m xbeen

proved and (b) whether a demand for short recovery can be madg(
ection (2) of section 32, without proving any gull 3 i}

provisions of sub-s

knowledge, or mens-rea on the part of the maker of the statement. I

t visible and guilty intention is not proved then p
be invoked as held in the judgments. Union Sport P

2 YLR 2651, Al-Hamd Edible Oil Limited v. Collgdtor 2003
29051 PTD

mens-rea is no
Section 32 cannot
Co. v. Collector 200
PTD 552°and A.R. H

2977. This celebrated
nder Section 32 of the Customs Act, 1969 shall not be

ie. [brahlm Texnle

osiery Works v. Collector of Customs (Export)

principle of law in customs Junspruderioe that mis-

declaration charges u
n well settled in large number of cases,
p. PLLD 1989 Lahore 47, Central Board of Rcvenué v. Jalil
G.O.P. CA _No43 ol

invoked has now bee
Mills Limited v. F.O.
Sheep Co. 1987 SCMR 630, State Cement Corporation V.
an Seeds (Pvt.) v. Tribunal PTCL 2003 CL. 67[

1999 and Cargill Pakist

13. Now, the principal question involved in this case is whether the penal

d with notification vide SRO-499(1)/2009 dated 13- 06- 2009 are

provision of act rea
f automatic

attracted in situations where final assessment in the context 0

paCCS are subject to compulsorily first exammauorl of the

clearances under
goods and

he purposes of ascertaining correct description of
y held that

consignments for t
ms value thereof. Superior Judicial Fora have clearl

e )
when ﬁrsl exaxﬁ"i’nauon of goods, for whatever reasons is carried out |t is the

:;’Sgpns:blhty of the customs officer concerned to determine HS Code, description,
f valuc etc of thc goo of the

i ‘goods, any- dxscrepam;
":.e Act would not be pressed against the 1mporters

Jds and if, as a consequence of determining particulars

y is found vis-a-vis the declaration made by the impoiter
The

1 “penal provisions uﬁt

A,ppellate authormes. And Superior Courts of the country have held thal where

determination of crlptlon/spemﬁcanon and value in respect of a category of

goods parucularly old and used goods, is manually done as a maller of pre-

condition, it cannot be said that the goods are cleared automaucally for all

practical purposes the same are manual clearances and the autornated system of

PaCCS is involved only to the extent of filing of goods declarations and up-front

payment of duty/taxes as assessed by the importers. Therefore, the chances of any
revenue loss and that of getting away with any misdeclaration becomes pracucally
non-existent for the principle reason that the goods have to be examined first and

the assessment finalized later. The subject case squarely falls under the above
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t impugned consignment was subject to first exarhil
o

category, the subjec

the purpose of determining description, specification of the goods as pg:j
.‘.!\\t

procedure and general practice, such activity has not been initigted: ‘0)

respondents in this case, for reasons better Kknown to the respondents. :
Section 181 of the Customs Act, 1969 does no%qu e
he basis of which the owner of the goods may'S&Air, entan
ne as the ofﬁc& ihiéks

14.  The option of

‘amount or value on t
f the confiscation of the goods such fi

proviso the Board through an order can s&ccxfyxhe
ion shall not be given, -whereas - e

option to pay in lieu 0
fit. However, through )

goods or class of goods where such opt
the amount of fine which the Board may fix

proviso of Section 181 refers to
of goods imported

through issuance of an order be imposed on any goods or class

ons of Section 15 or a notification issued under Section

he time being in force. The 1* proviso limit the powers

16, or any other law for t
of the adjudicating authority in regards to certain goods or class of goods, wherein,

instead be outrightly _conﬁscated

in violation of the provisi

no option for redemption of the goods be given,

- [a 2" proviso the Board can notify the pitch of fine through a notification on the
goods imported in violation of the provision of Section 15 or notification issued
rming that the Board cannot fix any pitch of fine on any

under Section 16. Confi
1* and 2™ proviso of Section 181 of

goods or class of goods not falling within

the Customs Act, 1969. The goods imported through the instant consignmeﬁt by

not those of Section 15 nor of those where any notification has

ATTESTE
: Lo r : : ‘
been lis\rcd uhder Section 16 of the Customs Act, 1969 or any other law for the

v

Vs .
- 1969, .'fbr yvhi_ch E_oard is not empowered to issue nctificati
Section 181 ibid. The legislature intentionally left the

nstead a case of Section 32 and 32A of the Customs Act,

'Eg in:farce. [
on with fixation of

pitch of fine ander

o,

imposition of fineqd
A\ that sparely anduy’ﬂ'me benefit of the tax payer as held by Superior

plethora qf\w;{gﬁféd judgment, rendering the fixation of redempti
' s other than of Section 15 and 16 ibid through notification

the discretion of the Adjudicating Authority, who has to use
Judicial Fora in

on fine on the

goods or:ctass of good
No. 499(1)/2009 dated 13.06.2009 as ultra vires to the provision of Section 181 of

the Customs Act, 1969 and as such without lawful authority as held in reported

judgment 2000 PTD 399 Superior Textile Mills Ltd v/s FOP, PLD 20601 SC 600
the Collector of Sales Tax and other vs. Superior Textile Mills Ltd and others ,
2012 PTD 302 Saleem Raza v/s FOP & Others. Notwithstanding to the fact. that
it is for the legislature or the Board to revisit the provision ot Section 181 or the
notitication No,499(l)/2£)09 dated 13.06.2009 in the light of obsecrvation made i



Chienwcals Corporati

12 5. King
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unal also intend to resolve the bone of contention

the instant judgment. The Trib
fication. Although this

& custom value”

controversy already has peen laid to rest by the Hon’bl
orted judgment PTCL 2005 CL 3
(Ad]ud\cauon) Karachi &

| amount of duty

mean in the noti
e Division Bench of the

43 M/s. Weave and

that what does the word

High Court of Sindh in rep
Knit (Pvt) Ltd v/s Additiona

:q;he;s. In the said case the fine was i

and. taxes of the consignment instead of the amount

| Collector of Customs,

imposed on the basis of tota
of duty and taxes evaded.

e strength, what has been stated and observed hecein above

law and | legal
i from the Judgmen(s of Superior

5. By getting thi
interpretation of

preposmons m the light of

particulacly the 1

rescribed, law and to follow the ratio decidendi
s made thereon, the orders passed

AT%E“SB&J ith my additional observation

y of the customs are completely suffers from grave legal infir
ounts as

dunng hlerarch mities

d 1llegal ab-initio and of no

hereby declare o legal effect on various acc
d with no ordec as to cosl.

’7 detailed above, appqal accordingly allowe
ff;‘
v 16. Judgment p}?sscd and announced accordingly. f
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