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IN THE H[GH COURT OF SINDH AT KARACHI

Special Customs Reference Appllmtxon No. 69 of 2008 -

Pre_sene Mr Justice MunibA_khmr & Mr. Justice Zulfigar enmad; Khan

Applicant

M/s Ally Brothers & Co. (Pakistan) Ltd. S
vs
The Collector of Customs Respon‘dent
Date oi’hearing: 23 December 2015
Date of Judgment:
Mr. Mazhar Jafri, Advocate for Applicant.
for Respondent

Mr Muhammad Sarfraz Ali Metlo, Advocate
| ]UDGMENT'

1. Zulfigar Ahmad Khan, )i Thxs specnal reference anses out -of the

order of the Tribunal dated 24.01.2007 wherefrom, the aggrieved

Applicant has proposed the followmg questions of law for- the opmion 2

3. -ofthe Court.
a Whether on the facts and in the circumstances of the case: the
{ :mpugned order of the Respondent ‘and t:he Iearned Member-

- Uud:c:al) of the Cu:j»ms, Excise and Sales Tax Tnbunal Benich-.

P » 111, Karachi are violative of the prowsxons of Sectwn 13 of the.

] Customs Act 1969 redd wnth RuIes 344 and 345 and the Customs’
.Rules 2001? ; 4

b.. Whether on the facq and in the circumstances of che case l:he
: Respondent was Iawfully ]usaﬁed in taking action agamst the
i Applicant in order:“ng the cancellat:on of Private Banded '
Warehouse hcense under Section 13(3] of the Customs Act, 1969,
g without, hawng prio. suspended the I:cense under Sectxon 13(4)
of the: CustomsAz:L 1169? i



S

' bonded warehouse'hcense in the year 1
-the year 1990. The Applicant did not renew

an mttmano

" year 1990 and was listed i in the
" amongst the 112 bonded wareh

‘cancellatio

" Apphcantwa

c Whéther on the facts and in the crrcumstances of the case the
Apphcants license of Private Bonded Warehouse, havmg expired
with effect from 30.06.1990 and renewal thereof not having been
applied for, the respondent was lawfully justified-in ordering the

" cancellation of the said license, after issuance of Show Cause ) '

Notice dated 01.03.2005 after over 15 years of the: said expiry

date of the Iicense?

tthe Appllcant was granted prlvate
977 which functioned upto, '
the license after 1990 and :

B,néf facts of the case are tha

n-renewal w1th effect -

from 01. 07 1990 was given to the Respondent by thrp‘ug'h a letter

dated 28. 06 1990. The Applicant did not use the warehauseafter the
Circular No.8/98 dated 08.10.1998 -

nas to its non-functioning and no

ouses licenses in respect of which
f their failure to apply for

were notified to stand expired on ‘accounto
“the process of

renewal The said Clrcular went on to state that
n of these, licenses has been initiated. In the meantime, all
rned are mformed not;to allow in bonding of consignmentto
#o which the Apphcant did not object as

n-functional post 1990 upon fallure to -

conce
‘thése bonded warehouses 3

it warehouse was already do
: i
renew the hcense

|
‘However it was only after a lapse of 15 years on
S surprlsed to: lJ cewe ashow cause nonce stating that

lled for renewal of the hcense nor paid

01. 03 2005 when the :

the Apphcanthad neithera

34 estabhshmént ccharges of R51142 000. and requiring the. Applicant to
e show cause as to why their l}cense be not cancelled and the said

“amount ofestabllshment chirges not recovered from them under

section 202 of the Customs:Act, 1969. Following the said show cause
_notice, the Respondent prodeeded ex-parte and passed and order-m-
original against the kpphcarlt, conveyxng cancellatlon of the.

Applicant‘s license and dlre&ing recovery ofestabhshment charges of

Rs.142,000 from the Apphcqnn

The Applicant preferred an{appeal, wl}lclr was disrnissed in'terms of
the impugned order of the Tribunal, whereupon, the Applicant filed




. this reference application,

" .are posed‘

" and Mr: Muhammad Sarfraz Ali Metlo,
_The learned counsel for the Applicant ve

. charges in the sum of Rs.1

. to be in relation to oron account of the charg

where the above referred questions of law

Mr. Mazhar Jafri, the learned counsel for the Applicant

We have. heard
the learned counsel for the

Respondent.

hemently argued in favorof

the Applicant’s case He urged that smce'1990 the bonded warehouse

was not functiomng, therefore demand of payment of establishment
42, 000 is |maginary, uncalled- fopand

wnthout any justlﬁcatlon and such order passed by the department are

to be set-aside, In support of his contention the learned counsel

refered to the circular dated 08.10. 1998 whereby hcense of subject "
bonded warehouse was shown explred as from 30.06.1990. He

submitted that establishment charges’ under rule 348 are the charges

to be levied and collected on annual basxs from a hcensee are requlred

es mcurred on the staff.

or equipment used for the purposes of the Jawful functlomng and

operation of a warehouse. Slﬁnce, the Applicant’s hcense having

expired on30.06.1990 and rio business operatlon or activity having
taken place after the said expiry date, there could be no lawful basis or

justification | for nmposmon levy of any establishment charges. The

leamed counselalso submltted that there were no guards orother -
personnel deployed at the warehouse post 1990 and since the
warehouse was in the personal use of the apphcant there was no’
requirement of havmg such +ersonnel anyway since no goods ‘were

' mbond_ed post 1990. ‘l
I
{

o the contrary, the learned‘rounsel £or the Respondent argued that .

the ,facts narrated by the Applicants that its warehouse is non- -
operative after 1990 are notfupported He drew court’s attention to a
departmental statement datéd 13:12 2006 and Applicant’s letters
dated 20.7.1992 and 10.08. 1L93 addressed to the department for
seekmg renewal of bqnded v\farehouse license and copy ‘of a paid
challan of Rs.25,000 for the payment of: establishment charges for the
year 1993-94 through pay or{der He however admltted that there i lS
nothingon record to show that after the year. 1993 any effort to '

. renew-the llcense was made, lnor there isjany record of goods having.



been inbonded after 1993. The counsel howeuer averred that.even i'f :

the Appellant has not utilized the facility of bonded warehouse from

1990 or 1993 onwards, this fact alone will not absolve him from the

g payment of lmpugned charges as
. license orits cancellanon/revo

followed by the Appellant.

the; due procedure for surrender of

cation by the Respondent was not

ned counsels at length To commence our traverse
we would hke to examine the process of
bonded warehouse

Heard both the lear

to the factual controversy,

_issuance, term and revival of & hcense in respect of

provid ed under the customs laws’ and regulations.

mi warehouse to means any
2 orsection 13. Section 13
ers the Collector of

The Customs Act, 1969 defines the ter
. place appointed or licensed under sectlon 1
whnch deals with private warehouses empow

Customs to issue license for private warehouses wherein dutiable

. goods may be deposnted without payment of customs-duty."l‘he

- section provides thata hcense granted may ‘be cancelled for

: mfnngement of any condmon laid .down in the license Or for any

violation of any of the provnSlons of this Act or any rules made there.

-under. Chapter XV ofithe Customs Rules2001 contains warehousing
rules. We note that th&temhs defined.in rule 348 to mean i
"Estabhshmentcharges\at t;h}: rateas ﬁxed by the Collector. shall be ‘ ]
payable by the licensee on an[nual basis for issuance, revival or :
revahdnuon of the' license. Priovided thatno fee or estabhshmenc Rl
chm;ges shaII be payable forijmanufactunng bond”. Also, under rule.

- 343 where conditions and réquiremenrs for the grant of licenses are-
provxded clause (i) requlreslthe apphcant seeking a hcense to provide
a pay order in favourof the Collector equal to the establishment

: charges, lf leviable under ruie 349, Another mention of establishment

- charges could:be found in nde 346, While dealing with the matter of

‘ revalidatlon or revival of license, the said rule provides the Collector
to- revahdate or revive alicense (originally issued for a term-of three.
years), inter alia, upon payrdent of: establishment charges, if’ leviable
under rule 349 It is interesting td note: that notwithstanding the

- ‘references'made in rules 34.& andl34.6, rule 349 is silent about. the e

possibility of levying esmbll'Lhr‘nent charg'es Further mention of thei L

term isfound in Appendxx-lr of the form of bond required for the



10-

11

s A

'mention of establi

) 346 was'0o

issuance of a warehouse license wherein the apphcant undemkes

] that “the establishment charges, if payable under. the rules, for the.

year will be deposited in advance at the time of renewal and will be .

subje_cted to reyiew by the:Collector from time to time”.

It's worth mentiomng thatvide SRO 623(1)/2007 dated: 18.06.07,
shment charges in the abeve quoted rules 343 and

mitted. As well as in terms of the said SRO, rule 348 was

completely omitted.

T our mind, questions crystalizing from the above discussion could be -

summed up are, following:

.2 Whether itis compulsory fora pnvate bonded warehouse
 license holder to renew the hcense under the Customs Act,
+1969? )
b. Whether the licensee is bound to pay establlshment charges
even if the license had expired no m-bondmg was done and no -

services of the Customs Authorities were ‘enjoyed?

. From a bare reading of the l;egal position encompassed in paragraph 9
- above, where we ha.ve‘ana])jzed the statutory position with regardsto

issuance, term and revival of licenses, it is crystal clear that there are

no mandatory provision under the Customs Act nor the Customs

- Rules under which @ prlvate warehouse llcensee is bound to renew

the license after it had expu‘pd or: to pay: the establishment charges

- even ifthe license had exaned *The factis that the estabhshment

charges arealways require to be paid in advance for the mmal and
for any revived term of the icense. There i isno perpetuity in llcensmg
fees,_ itican only be charged in respect of services performed and not
otherwise. Once the license¢ has'not renewed the license, no goods

can be inbonded and no serélices'are to be provided by the Customs

__Authorities. Therefore if a person chooses not to revive or renew the
- license, establishment charges are not payable as no services ¢f the -

" Custom Authorities are to be enjoyed by the defunct licensee. Since

there are no provision in the Customs Act or Customs Rules which

empowers the; Customs Authonties to determine the estabhshment

i charges at theirown: sweet le without seeking any approval from’



13.

14,

- The refer

~of the Customs Act, 1969.

the legxslature, which apparently is not forthcommg from the very

intent of the law, no demand for the payment of establishment:

‘ charges COUld be Valldly made once alicensee has decided not to

- renew its .hcense .

For the reasons recorded above, the questions referred to"this <':ourt :

for oplmon are answered in favor of the Applicant and agamst the

Respondent.

ence,is allowed accordingly and the ofﬁce is dlrected to send

copy of ‘this judgment under seal of this ¢0urt to the Tribunal i m

‘respect of the above reference appllcatiqn pursuant to sectlon 196(5) ‘




