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HA M1 J. Through present wiit

petition, the pefitioner has prcyéd as under: -

“It is, therefore, ‘most respectiully prayed that this
Hon'ble Court may be pleased to declare Clause

2 of SRO.No.1090(1)/2006, whereby the ‘benéfit. of

the subject SRO has been denied fo the petitioner

as illegal, veid, - discriminatary, arbitrary and

contrary - fo  the  Constitution ‘and rights of the

petitioner thus of no legal effect”

2. Brief facts leading fo the disposal of this writ
petition . are that the petitioner, a Partnership - Firm,
‘executed @ contract with Notibno\ l-ﬁghwcy. Authority
tor the construction of rigid pavement on speciﬁ‘c

3fions of Lahore-lslamabad MotoMcy. In pursuance
whereof, the petitioner irﬁported 13-Concrete Transit,
Mixers (CTMs) frorh Jdpcn and provisionally got reledsed
the same from the Customs Department on payment of

5% Customs Duty subject 1o final decision of the CBR.
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The final decision was taken by the. Ministry of Finance
and . Revenue (Revénue Division) vide .S_RO'
No. 1090(1)/2006 dated 1¢t November, 2006. ln pursucm‘ :
‘thereto, vide letter dated 20.03.2007 |ssued by
respondent No.2, the petitioner wosl dirécted to pay
customs duty and taxes to the tune of Rs.88, 55,262/- @ '
remcmlng 60% and in view of joint unden‘ckmg of

pe’n’noner cnd responden'r No.4: to the effect that the

pehhoner will pay cmoUhT of 'foxes within” 3—doys from
the date: of demand, if respondenf Nol denies the
. exemption in excess of 5% Customs Duty. In. this regord '
l the pehhoner filed representation’ before respondent
No.1, which was refused.
‘ 3. It is perfinent to mention here that earlier, the
petitioner had filed W.P. No.1765-2007 before this Court,
i which wqg dismissed vide order dated 21.06.2012. There-
after, IGA No.375-W-2012 was filed, which also met with
the same fate vide order dated 16.07.2012. Then the

a,&!“,,u@%fﬁﬁoner approached Hon'ble Supreme Court of
B T e

o

. & ! . & o ’ : s )
N . , ' Pakistan vide CP No.1587-2012, which was dismissed a8 -
{or+ley

25 i not pressed  vide order dated 09.01.2013, as the

Cx
Authofni

Pt AR ompémloner intended to avail an ol’remafe remedy and to
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|simmobad
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| hence this writ petition.

-
| Clause 2 of SRO No.lO

}::'. { No.888-2013
7challenge SRO No.1090(1)/2006 dated 01.11.2006,

Learmned counsel for the petmoner while referring
90(1)/2006 dcted 01 .84.2006, has

m the bene_ﬁt of

4.

:\ argued that denial to the pefitioner fro
a
~ charging 5% Customs Duty and to allow others to take

arbitrary, -'megcl. ;
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f the
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cdvontoge" thereof is

discriminatory and against the fun
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petitioner as guaran
ite low that in the

c Repubhc of pakistan; that it is ir
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qually, whereas No

\slami
absence of reasonabl

¢ situation, shall be treated e
n has been given for clenying the

ioner, while ; that

in simila
reasonable justificatio
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s been numerous\y held b

a beneﬂt should be
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y the

even otherwise, it ha
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ible interpretation then
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: responcients vide letter dated 22.09.2006, allowed
provns|oncl release of 13—Concerete Transn‘ Mixers on
payment of 5% Customs Duty upon- strict 1erms ‘and
condifions, which weré also imposed for opglicqtibﬁ 'cgf |
' SRO No.1090(1)/2006 dated 01.11.2006 ' and _Duﬁ\p._
Trucks were.'grqnted speéicl exérhpﬁon“ frbm lev'y- ofv
Cdstoms Duty onv'rhe' same terms and vc':.'obndiﬁo;ws,» but
the benefit thereof was mclicioﬁsly dnc_i ilegally. denie;d
in the case of present peﬂfione_f; ‘that the c'xd of
respondents _chcnrging 65% Customs Du’ry on the impoﬁ
of above Mixers ‘Fs‘ogoi'nst- settled principles of loW-qnd
justice, as valuable-rights of the pe‘ﬁtionef are stake;
that if the impugnéd portion of'qbove,_ SRO is not
declared ulira v%res, discriminatory cnd ilegal, the
pe’n'noner will suffer legclly and financially. He has
. contended that the queshon of retrospechve
applicoﬂon of SRO No.1090(1)/2006 dated 01.11.2006 in
the case of present petitioner does not apply. | |

l
|
‘.

Q‘\ dm&e Tf\@ﬂ, the other hand, leamed counsel for ’rhe
&

<& 1

* respondents hos argued that this Court lacks territorial

b
Q ol jurisdiction to entertain this writ petition, as the goods

wnale-87 of

Auu\o[ ! 1984
Qanoole gg{fixo@r ot Karachi and were got cleared from Customs

cyamapad

: House, Karachi. Moreover, this writ petition cannot be
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. £ . : ,
} n'rerjomed, as earlier, same proce.ed;ngs were
! .

|

decided by this Hon'ble Court.
4. Onmerits of the case, it has been argued that SRO
No.1090(1)/2006 dated 01.11.2006 has:no retrospective

" application. as the same is effective from the dat

{ ;
|ssucnce vide Section 30 and 30-A of the Cusioms Acf

e of its

]969-cnd as such, the petitioner has to ob!de by ’rhe'

of respondent No.1.

\ undertaking to follow the decision

The goods of the pefifioner were released condmonolly

Customs Du'ry - against ]Oln'f

cgcnns’r pcyment of 5%
that L

undeﬁqklng of the
they shall ob\de by. fhe decmon of the Federal Board:of

admissibility of the concessio

Y decnded the case

Revenue regcrdmg ns-and
the Arespondent No.1 has finall

thereby the peh’noner was required fo poy th

e cus'roms

=

duty @ 60% as per 1he|r undertaking cnd as such the

required fo pay an @

mount ,\nsteod of e\d\m'\ng

pefitioner wdas mount  of

Rs.88,55,262/- as differential a

t of his contention. learned counsel has

eéw pe True ¢y ) )
N refied dpon 1993 SCMR 1905, PLD 1993 Supreme Court
7 Supreme Court 334, 1999 SCMR 16, 1999

'1 b [@47 PLD 199
Y SCMR?ZM 2005 SCMR 37 8 2010 SCMR 115.

CVT. In suppor
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';‘7. ments and perused the

: ‘record as well as

| have heard. the argy
re\evont provisions of law.

he -&eorned' counsel for the

The objectiotf raised BY 4
remedy, fhis

presence of c\’terno‘te

respondents that in
cannot be acceded o

etition is not mcin’rcmob\e.
s earlier, when the petit
urt had declared that’

io entertain ihe

" wiit p
! gt this verge, @ ioner had ﬁled
P. No.1765-2007, this Co

he tenitorial jurisdiction

W. this
Coprt had get t .
claim of petitioner.

“merits of the case it §s observed thet

9. As regqrds
(1)72006 dated 01.11

. vide impugned SRO No.1090

2006,

oncrete Transit Mixtures were allowed

toms Duty on first cO

down ferms and

2500 Units of C
ption from levyof Cus me first
ctto fulfillment of laid
ed that the levy of du’ty on

was not glven

exem

- serve basis, subje

conditions. n is also not: disput
Concrete Mixer Lories at the rate of 5%
any retrospect‘we effect and the same was \evied-v_v'nh, -

had

. irmediate _effect

o imported and-got released

10, Ibe Trud oy
the “aate. of Customs Duty was 65%.

Admitiedly. the petitioner
vhen

CTMs on 29.09.2006, W!
$ e \ while” -S'RO ,.
f ol [l’ No. \090(\)/2006 stipulating levy of customs DUtY ot 5%
1.2006 with no retros

v ‘.
: " waghissued on 01.1
a:[l‘\ K_ J—|.r 1984

"z SRS | per Section 31-A of the Customs Act, 1967 dcte of

r

pecftive effect.
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import of goods-determines the applicability of customs
duty, whereas do’re on which, a Letter of Credit-was
established or. steps were faken in respec1 of the import

.. of goods were not relevant for such purpose Likewise,

_ seftied by the judicial pronouncements of this Cour’r that
where import or export of any. commodl'ry enjoys

| . exemption from statutory customs.duty, even then, the

P i Federal Government can impoée‘reguldtory duty, within

5 . the confines ‘described in Section 18(2) of Customs Act

' through subordinate leéisloﬂon. Ther,éfo_re, 'm" my view, '

no vestea right. had accrued to the pefitioner. The
question ‘of its infingement -does not arise, os- the
competent authority has not conferred ony' benefit
retrospectively extendable or application to the case of
the petitioner.

10. From‘ the record, it is alsO ev}dem that the
/\ ed bBMG

“V S@moner ‘and respondent—No.4--had - given - - joinit
nA ¢

undertaking to pay the amount of taxes within three

R i _in case, FBR denies the exempﬁon in excess of 5%
Authof.

ano0 *ﬁ :"::;;Q R |
T e vzcustoms duty. In the said undertaking dated 20.03.2007,

1

. according to the plfowsnons of Section 19 of the Customs
f Act, 1969, after expiry of a noﬂﬁcdﬂonl-SRé; the b_enéﬁtsb‘

there-under could not be claimed. It is- by now weII

R s
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the petitioner had also unden‘oke’n to ccc-epf the
decision  of  adjudicating oufhori’ry" by . paying
ﬁne/péncl’ry, which l;'iter on came in the shape fhcn‘
there was no retrOspecﬁve  effect of SRO
No.1090(1)/2006 dated 01.11.2006. So it is observed, the

petitioner was accommodated in  view .dfr such
undertaking and when the decision was made ‘on the

issue, the' pehhoner was requnred to pcy Rs.88,55,262/-

as dlfferenhol cmoum‘

11. In view of above legal and factual position, | find -

no force in presem‘ wn’r pehhon which is hereby

dlsmlssed wn‘rh no order as fo cos’rs
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