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JUDGMENT

&I&SI& Qureshi, Member (Judicial-1): By this order, we intend to
i f_;"bff sttoq\s Appeal No. K-982/2015 filed by the appellant against Order-in-
inal No."55; 20%4-2015 dated 22.05.2015 passed by the Collector of Customs,

fter to be referred as respondent no. 3) through this single

02844457-5 and STRN-12-00-3903-003-28, during the course of his business activities
he imported 72 consignments between 19.12.2013 to 03.01.2014 of polyester filament
yarn and upon receipt of import documents his clearing agent transmitted Goods




Declaration under the provision of Section 79(“) of the Customs Act, 1969 and Rule 433
of Sub Chapter lll of Chapter XXI of the Customs Rules, 2001 with the MCC of
Appraisement under supervisory control of Collector (here-in-after to be referred as
respondent no. 2) while claiming payment of sales tax and income tax on reduced rates
in terms of Notification No. SRO 1125(1)/2011 dated 31.12.2011. The clearance of all
consignment was allowed by the subordinate of respondent no. 2 after due verification
that the appellant manufacturing unit is one of the five sector as enunciated. in Table |
of the Notification, he is duly registered with the Inland Revenue and his status is
“Active Tax Payer”, after passing valid and legal assessment/clearance orders under
Section 80 & 83 and Rule 438 & 442 ibid., after going through the examination report
carried out under the provision of Section 198 of the Customs Act, 1969 and Rule 435
of Customs Rules, 2001 in the month of May 2014 the respondent no.1 blocked
clearance of two consignments of the appellant corresponding to Goods Declaration
No. KEPW-HC-147133 dated 09.05.2014 & KEPW-HC-149319 dated 13.05.2014.
Resultant, the appellant approached the Officialss of respondent no. 1, which informed
him that his registration is “suspended”. Since, the status appearing on the Portal of
FBR was contrary, the appellant filed C.P. No. 2899/2014 with the High Court of Sindh,
against respondent no. 1, which upon notice of the Hon'ble High Court of Sindh
submitted cormments, in which it stated that a show cause notice dated 28.12.2006 was
issued to the appellant, against which order-in-original was passed and demand was
created, therefore the User 1D of the appellant was blocked and the registration was
suspended. In the light of the comments and Annexures, the appellant approached the
Commissioner Inland Revenue, Zone-l, RTO for supply of the impugned show cause
Te‘rs' inspriginal enabling him to assail the vires of those before the forum
5- orth m Sales Tax Act, 1990. Ironically, he was not having either show
CpySeE ‘.ﬁot' c,e 'oﬁqder-m -original. Resultant, the Chief Commissioner, RTO forwarded
l'é'fter dated 14 13 &l4 to the Collector of Customs, MCC of Export for supply of the
how@Mse and order-in-original, who informed through letter dated

ellant had not availed any facility of DTRE as per their records,
n fan be supplied in this regard in addition to the impugned order-
gifted 19.05.2007, which is non-existent and as such cannot be
: : uffer of lack of availability. After receipt of the said reply the
Commisiner, Zone-1. RTO inspite not warranted in the given circumstances of the
case directed the appellant to submit a bank guarantee for the sake of regularization
and to securing the amount said to be adjudged against the appellant through the
impugned order-in-original No. 6 dated 19.05.2007, amounting to Rs. 3,762,050.00.

3 Since, the appellant consignment were lying in the Terminal and suffering
container detention/rental and terminal demurrage/storage charges, he submitted the
same through bank guarantee dated 21.11.2014. Consequent to which the
Commissioner Inland Revenue, Zone-1, RTO restored Sales Tax Registration of the



- appellant vide order dated 24.11.2014. Inspite of the fact that no proceeding can be
O initiated against the appellant in the given circumstances of the case, the respondent
no. 1 framed contravention report and forwarded to Collector of ‘Customs,
(Adjudication-1) (here-in-after to be read as respondent no. 3) with the allegation that
the appellant inspite of having status of non active and suspended w.e.f.'30.06.2013
imported the consignment valuing to Rs. . 268,456,049.00 referred in para supra and
managed to obtain their clearance with the benefit of payment of sales tax and income
tax at reduced rates under Notification no. 1125(1)/2011 dated 31.12.2011. Inspite non
entitlement and as such evaded 15% sales tax 3% additional sales tax and
consequential 4.5% with-holding tax on the said import amount of which have been
worked out to Rs. 40268,407/-, Rs. 8,053,681/- & Rs. 14,255,016/ totaling to Rs.
62,577,105/-, this act of his is in violation of the provision of Section 32(1) and (2) of the
Customs Act, 1969, Section 3,4,6,7A 8(1b) , 34,36 & 71 of the Sales Tax Act, 1990 read
with Section 148 of the Income Tax Ordinance, 2001,punishable under clauses (14) of
Section 156 (1) of the Customs Act, 1969 read with Section 33 and 34 of the Sales Tax
Act, 1990. Who issued show cause notice dated 26.11.2014, which was replied by the
appellant vide letter dated 07.01.2015 in addition to attendance of hearing fixed for
12.01.2015 and 21.01.2015. Since, inspite lapse of 03 months from the date of last
hearing no order was issued by respondent no. 3, the appellant engaged consultant,

who submitted addendum to the reply to the show cause notice through letter da.ed
30.05.2015, which was acknowledged by the respondent no. 3 on 01.06.2015. Inspite
receipt of addendum on 01.07.2015 the respondent instead of considering that passed
order on the same day but dating 22.05.2015 and dispatched the same to the appellant
thﬁ m@'@EDote No. K-180358982 dated 01.06.2015, para 4 & 5 of the order
are rele\ia_{)?;, wﬁic}\'gre reproduced here-in-below:

1@ benefit of this Notification shall be available only to the person
doing business in textile (including jute), carpets, leather, sports and
surgical goods sector, who are registered as manufacturer, importer,
exporter or whole-seller under the Sales Tax Act, 1990 and appears
on the Active Tax Payer list ATL) on the website of Federal Board of
Revenue.” (emphasis added)

5- Since it is un-equivocally and clearly stated in the aforesaid condition that the benefit
of SRO 1125(1)/2011 dated 31.12.2011 is only available if the person's name appears on
active tax Payer List (ATL) which in the case of M/s. Asif Textile Trading (NTN-284457),
Office No. 303, Floor, Textile Plaza, M.A.Jinnah Road, Karachi was under
suspension, therefore, | hold that they were not eligible for the benefit of © SRO
1125(1)/2011 dated 31.12.2011 and are liable to pay duty and taxes at statutory rates.
Accordingly, the charges as enumerated in the show cause notice stand established. |
therefore, order M/s. Asif Textile Trading (NTN-284457), Office No. 303, 3" Floor, Textile
Plaza, M.A.Jinnah Road, Karachi to immediately deposit the short paid amount of Rs.



- 67,109,814/~ (Sales Tax amounting to Rs. 43883008/ Additional Sales Tax amounting
'ﬁ) to Rs. 8 776601/~ and With Holding Tax amounting to Rs. 14450205/- ) in Government
) Treasuring in terms of Section 32(2) of the Customs Act, 1969. A penalty of Rs.
2,000,000/~ (Rs. 02 Millions) is also imposed under clause (14) of Section 156(1) of the
Customs Act, 1969 for violation of Section 32(1) ibid, on the respondent M/s. Asif Textile
Trading (NTN-284457), Office No. 303, floor, textile Plaza, M.A.Jinnah Road,

Karachi.

4. Being aggrieved and dissatisfied with the impugned Order-in-Original, the
appellant filed instant appeal before the Tribunal on the grounds incorporated innmemo
of appeal and which are:

0] That after passing of clearance and assessment order under Section 80 and 83
Rule 438 and 442 of Sub Chapter Ill of Chapter XXI of Customs Rule 2001 by
| the authority defined in Section 2(a) ibid and ‘out of charge’ of the consignments,
the appropriate authority to conduct audit of the cleared consignments rests with
the Officials of ‘Directorate General of Post Clearance Audit, formed under the
provision of Section 30D of the Customs Act, 1969 and empowered under
Notification No. 500(1)/2009 dated 13.06.2009 and to issue audit observation and
thereafter prepare contravention report for the purpose of adjudication by the
compelent authority empowered under the provision of Section 179 of the
Customs Act, 1969, after issuance of proper Show Cause Notice under Section
180 ibid. The Officials of respondent no. 1 & 2 figure nowhere in the respective
provision of the Customs Act, 1969, nor in the Notification No. 500(1)/2009 dated
13.06.2009. By laying hands on the consignments which have been cleared after
passing of valid assessment and clearance order by the competent authority
under the referred in above provisions of the Act/Rules, 2001, ithe respondents
tried to conduct audit of the consignments after clearance for which they are not
empowered. By transgressing the powers and jurisdiction of the Directorate
General of Post Clearance Audit, they  acted without powers/jurisdiction
rendering their acts ab-initio void and as such coram-non-judice. Reliance is
placed on PLD 2001 Supreme Court 514, PLD 1976 Supreme Court 514,PLD
1971 SC 184, PTCL 2007 CL 78,2001 SCMR 1822 , PLD 2004 Supreme Ccurt
600, 2005 Supreme Court 842, 2009 PTD 1083, PLD 1995 Kar. 587, PLD 1973
. S.C. 236, PLD 1971 S.C., 197

ATTESTER .
(uf) The s of respondent no. 1 are not designated an “Officer of Inland
... Revenue” under Section 30A of the Sales Tax Act, 1990 and Section 230 of the
o Income Tax_Ordinance 2001 under which “Directorate General Investigation,
Inland Reveaue" has been designated as Officer of Inland Revenue and they

e " had been delagated powers under different Section of the Sales Tax Act, 1990
; " through Netification No.S.R.0.776(1)/2011 dated 19.08.2011 and Section 207 of

3
_ ,Ofwnance 2001 . Resuitant, Officials of respondent no. 1 acted
7L Y urisdiction, rendering their act of preparation of contravention
. repot, Wl'{h'OL} power and jurisdiction, hence °“coram non-judice” as held in

‘reported jutigihent Major Syed Walayat Shah v/s Muzaffar Khan and 2 others
.C 184), Omer & Company v/s Controller of Customs, (Valuation):
17D. 449 (1) Karachi AAA Steel Mills Ltd V/s Collector of Sales Tax and
>ont) xcise Collectorate of Sales Tax (2004 PTD 624), PLD 1976 Supreme
court 514 Ali Muhammad v/s Hussain Buksh & others and PLD 2001 Supreme
Court 514 Land Acquisition Collector, Noshehra & others v/s Sarfraz Khan &
Others, PTCL 2007 CL.78 Pak Suzuki Motors Company Ltd, Karachi v Collector
of Customs, Karachi, 2009 PTD (Trib.) 1996 & 2010 PTD (Trib.) 832

(iii) The Officials of respondent no. 1 have no powers under Section 32 & 195 of
the Customs Act, 1969 as notified in SRO 486(/)/2007 dated 09.06.2007 issued
by the Board through which powers has been delegated. Intercepling
consignment after clearance on the pretext of mis-declaration on the basis of
feeding of status ATL despite not by the FBR in its portal. The Officials of
respondent no. 1 acted beyond their notified powers/jurisdiction, rendering their
act as transgression to the vested powers under the respective Section other
wise not vested to them by the Board. In these circumstances the impugned
contravention report and show cause notice and all the subsequent proceeding
there on deems to be illegal and void. No body is allowed to act beyond his




(v)

v)

(vi)

|
Jjurisdiction and all the acts or deeds beyond the scope of jurisdiction are null and
void in the eyes of law. Reliance is placed on the reported judgments PTCL 2003
CL 345, PLD 1971 Supreme Court 61, PLD 1973 Supreme Court 236, PLD 1964
SC 536, 2001 SCMR 838 and 2003 SCMR 1505, In PLD 1996 Karachi 68,
2q06 PTD 978 & PLD 1971 Supreme Court 184.

T hat on conclusion of transaction, under the provision of Section 80 and 83 of the
Customs Act, 1969 and 438 and 442 of Customs Rules, 2001, the order so
passed under the said provision of the Act become appealable order before
Collector of Customs (Appeals) under Section 193 of the Customs Act, 1969 and
the Officials of respondent no. 1 are empowered under the said Section through
Notification No. 486(1)/2007 dated 09.06.2007. If they had any reservation
against the passed assessment order, the appropriate course of acliorf'wés to
assail the said order before the Collector of Customs Appeals. Which had not
been done within the stipulated period and order so passed by the competent
authority defined in Section 2(a) under Section 80 of the Customs Act, 1969 final
and that cannot be disturbed by any authority.

That upon filing of the appeal by the Officials of respondent.no. 1 before the
Collector of Customs Appeals under Section 193 of the Customs Act, 1969
emanating the facts of the case and the relevant provjsion of law. Upon taking
wp the appeal it is mandated on him to go through the fact and ground of the

ppeal and thereafter if he think fit that in the case wunder adjudication correct

uly and taxes has not been either not levied or short paid on the basis of found
goods, is empowered to issue a notice under Section 32 of the Customs Act,
7969 to the importer (applicant) and after receipt of reply to the said notice the
Collector of Customs has to decide the appeal in the light of the issued show
cause notice and reply. In the instant case no appeals has been filed by the
Officials of respondent no. 1 despite mandated under law, instead assumed the
powers under Section 195 of the Customs Act, 1969 and reopened a valid
passed order under Section 80 ibid. The Officials of respondent no. 1 are not
empowered to reopen an order, hence acted without power/urisdiction,
rendering their act of preparing contravention report is without any lawful
authority and as such ab-initio, null and void as held by Superior Judicial Foras in
wumpteenth reported judgments e.g. 2014 PTD 1256 M/s. Paramount International
(Pvt) Ltd v FOP & others.

That the 'respondent no.3 has invoked in the show cause notice Section 3, 4, 6
7. (1b), 34, 36 & 71 of the Sales Tax Act, 1990 & Section 148 of the Income

ATTF {:{Tﬁ inance, 2001 . contrary to the fact that none of the Sections of Sales

(vii)

ax are applicable on the appellant with the exception of Section 36 ibid , which
stood omitted through Finance Act, 2012. Likewise Section 148 is equally not a
charging Section instead a machinery Section empowering the Officer of
s, to collect the leviable income tax at import stage. No show cause

e.¢an be issued under the said Sections, rendering the show cause notice
anchkb-initio and of no legal effect as held in reported judgment judgments
\Gollbctor v. Khyber Elec. Lamps 2003 PTD 1275, D G Khan Cement v
@f Customs 2005 PTD 480, Caltex v Collector (2003) 88 Taxation 128
yon Playing Card Company v Collector of Customs 2002 MLD 130,
Bs v.Addl. Collector 2002 MLD 180, State Cement v Collector PTCL
558, Kashmir Sugar v Collector 1992 SCMR 1896, Rose Color v
an, CBR & 2013 PTD 813 Sarwar International v Addl. Collector of

That apart from the above, it is imperative to state that respondent no. 3 is also
not designated as Officer of ‘Inland Revenue' under the provisions of clause (c)
sub-Section 3 of Section 25 of the Sales Tax Act, 1990 and Section 207 of the
income Tax Ordinance 2001 thus- not empowered to issue a ‘Show Cause
Notice'(SCN) , in the matters of Sales Tax under Section 11 (mentioned as 36
without realizing/consulting the Act that it stood deleted through Finance Act,
2012) of Sales Tax Act, 1990 and Section 162(1) of the Income Tax Ordinance,
2001. By doing so, respondent no. 3 usurped the powers of officers of ‘Inland
Revenue'. In other words, even very issuance of SCN is in flagrant violations of
law. Hence corum non judice and ab initio null and void and of no legal
effect/consequences. Reliance is placed upon PLD 1971 SC 184 Major Syed
Walayat Shah Vs. Muzaffar Khan and 2 others, 1992 ALD 449(l) Ome: &
Company Vs. Controller of Customs ( Valuation) Ali Muhammad Vs. Hussain
Buksh& others PLD 1976 Supreme Court 514 and PLD 2001 SC 514, PTCL



I
2008 CL.37 M/s Al-Faiz Industries (Pvt) Ltd and others, CPNo0.D-216/2013 M/s
L ucky Cement Ltd Karachi Vs. Federation of Pakistan and others :

*The word emphasized could be regarded as being in the
nature of deeming provisions. If so, then (subject to the rules
of interpretation that apply in such a situation) that nature of
sales tax or excise duty on imports, for purpose of levy, charge
or collection (as the case may be), may be regarded as a
customs duty. Clearly, this would be a materially different
situation than that which obtains in relation to advance income
tax on imports. In our view, the jurisdiction of the customs
authorities (i.e. the Collector of Customs) is limited to only the ~ *
collection of the advance income tax. Furthermore, Sub-
Section (6) of Section 148 emphasizes that provisions of the
Customs Act apply only to the Collection of the tax and that
too, only in so far as is relevant. Since there is a clear
distinction between the collection of a tax on the one hand and
its recovery or enforcement on the other, in our view, the
provision of the Customs Act as relate to the latter are not
applicable in relation to the jurisdiction conferred on the
Customs Authorities under Section 148."

(vii)  That respondent no. 3 has also invoked in the ShowjCause Notice the provision
of Section 32(1) on the strength of contravention forwarded by the Officials of
respondent no. 1 which read as follows:

Section 32 False statement, error, etc. -—— |If any person, in
connection with any matter of customs, —--

(a) makes or signs or causes to be made or signed, or delivers or causes
to be delivered to an Officer of customs any declaration, notice, certificate
or other document whatsoever, or

(b) makes any statement in answer to any question put to him by an
Officer of customs which he is required by or under this Act to answer,

Knowmg or having reason to believe that such document or statement is
false in any material particular, he shall be guilty of an offence under this

AT EeSTEDhas:s Supplied)

(ix) That rt is evident from the above express:on that the untrue and false statement
- acting the mischief of these provisions has to be made by the
e 'ﬁaﬂci_arw—b__m“ﬂéﬁﬁng agent or by any person submitting
NNt the customs in connection with any matter of customs “Knowing
sa’dason to believe”. The provision of Section 32 contemplate , the
WA personal *knowledge” Believe being a conviction of mind an‘sing
bl perception or knowledge but by way of inference of evidence
ation derived from others. It falls shon of any absolute certainty

JfStant case as evident from the annexed goods declaration no mis-
xgerdration in any aspect has been visible made by the appeilant and for that
reason the Officials of the respondent no. 2 allowed clearance of the goods after
passing of valid assessment/clearance order under the provision of Section 80
and 83 of the Customs Act, 1969 and Rule 438 & 442 of Sub Chapter Il of
Chapter XXI of the Custom Rule 2001. The feeding of status in the FBR Portal
rest on the part of the FBR itself, not on the appellant or the Officials of
respondent no. 2. That also does not fall within the ambit of mis-declaration
altracting Section 32(1) of the Customs Act, 1969, for leveling allegation for the
status of ATL is without any substance as there exist least an iota of reason to
believe that the said act is on the appellant part and this has been held in the
case of Fazal Kader Chowdri v Crown PLD 1952 FC 19. That the term “reason
to believe", has to classified at a ‘higher pedestal, then mere suspicion and
allegation, bul not equ:valent to prove evidence. Even the strongest suspicion
cannot transform in “reason to believe”. The criteria laid down (to differentiate



(xi)

(xii)

etween mere suspicion and reason to believe) has to be, that some tangible
evidence is available against the accused, which if left un-rebutted, may leave to
t#e inference of guilt.” Reliance is placed on reported judgment 2011 PTD (Trib)
2220 & 2011 PTD (Trib.) 2220.

T hat respondent no. 3 simultaneously has also invoked the provision of Sub
Section (2) of Section 32 of the Customs Act, 1969, without observing the fact
that the same is not applicable as evident from contravention repor, which is
silent in regards to any “deliberate act" on the part of the appellant  or
connivance with the Officials of the respondent no. 2 in the act of
assessment/clearance of the goods, this confirms that Section 32(2) Is not
applicable and the case of the appellant squarely falls within the ambit of
inadvertence, error and mis-construction falling under the provision of Section 32
('3) of the Customs Act, 1969. The power to adjudicate cases under the provision
of Section 32(3) rest with the Principal Appraiser in terms of SRO 371(1)/2002
dated 15.06.2002 and none else. To the contrary, respondent no. 3 issued show
cause notice while transgressing the powers of the Principal Appraiser, which is
ot permitted under law, rendering the show cause notice and the anticipated
order to be passed without powerjurisdiction , hence void and ab-initio and
corum non judice.

The powers of adjudication are specific and empowered by the statute. It is an
elementary principle of law that where there is a conflict between special and
general provision of law, the special provision shall prevails (reference is invited
to the case of Lt. General (Retd) Shah Rafi Alam Vs Lahore Race Club, PLJ
2003 Lah 1660). The power of adjudication, as already observed is special in
nature. This cannot be eclipsed by any other general provision. Even otherwise
there is another settled principal of interpretation of statute i.e. that the courts can
supply construction with & view to avoiding absurdity (reference is invited to the
case of Khalid Qureshi v UBL 2001 SCMR 103) . Equally it must be kept in mind
that if it is held that Sections 4 and 179 and SRO 371(1)/2002 dated 15.06.2002
occupy the same fields, there is likely to be redundancy in respect of powers
conferred u/s 179 and Notification SRO 371(1)/2002 dated 15.06.2002. The
Supreme Court in the case of East West Steamship v Queen land Insurance PLD
1963 SC 663 has been pleased to hold that redundancy is to be avoided in
respect of any provision of the statute. There is also plethora of case law on the
point that where there is a conflict between two provision of the statutes, the later
provision prevails and has to be given precedents (reference is invited to the
case of Sahibzada Sharfuddin v Town Committee, 1984 CLC 1517. Apart from
this law favour actions of the authorities to be confined to their own spheres of

ambit of his jurisdiction is nullity. In this respect the judgment

ATTE mmconfenad by the statute. An action taken by a state functionary

as Abida Rashid v Secretary, Government of Sindh PLD 1995 Kar 587
d. Their lordship observed as under:

(xiil)

SNy

trite law that power vested in an authority should only be
sed by that authority, in default whereof, the exercise of
r and authority becomes without jurisdiction, illegal, void , ab-
iff and of no legal effect. The term *without jurisdiction” has
h  judicially interpreted to include usurpation of power
<Y nted by law (the Chief Settlement Commissioner Lahore v
O MH,aja Muhammad Fazil Khan & others PLD 1975 @ p.339) an act
done which the person doing, it has no jurisdiction at all to do or
which was clearly outside the scope of his activities (The State v
Zia-ur-Rehman PLD 1973 SC 49) and a judgment or order
delivered by a court or a judicial or a quasi judicial authority not
competent to deliver it (Muhammad Saleh & others v M/s. United
Grain and Fooder Agencies PLD 1964 HC 97) . The Constitution
jurisdiction can thus be exercise when it is shown that the order is
passed without jurisdiction or in excess of jurisdiction. As
observed earlier the respondent no. 1 has no jurisdiction to pass
the impugned order. As such we declare the same to be of no
legal effect Accordingly, we allow this petition but leave the
parties to bear their own cost”.

That while dealing with the powers of adjudication, it is needless to observe, that
our Supreme Court has also jealously guarded the same, the High Court of

a—



Sindh in Customs Reference No. 101 and C.M.A No. 1281 of 2009 reported as
‘) 2010 PTD 465 Collector of Customs, Model Customs Collectorate v M/s. Kapron
Overseas Supplies Co., (Pvt) Ltd filed on the question of law that whether
passing of order without jurisdiction is a technical defect and does not render
the proceeding as ab-initio void. The Hon'ble High Court dismissed the reference
while holding that “any transgression of such jurisdiction for not being a
technical defect would render entire exercise of authority to be ab-initio, void and
iflegal”, without discussing the merit of the case, which relates to ongin of
irmported goods and the Hon'ble High Court further held that ‘the exercise of
jurisdiction by an authorily is a mandaloty requirement and its non fulfillment
wvould entail the entire proceeding to be “corum non judice.” The said defect
render the show cause notice as well as Order-in-Original ab-initio, null and void
by virtue of suffer of lack of power/jurisdiction. Hence coram non /udce and
reeds to be strike down.

(xiv)  That it is also imperative for appellant to state that isn't it ridiculous on the part
of respondent no.1 and respondent no.3 to form opinion that the status appearing
in the FBR Portal as non ATL is tantamount to mis-declaration ~ on the part
attracting the provision of Section 32 of the Customs Act, 1969. To the Customs
Officers who completed the assessment orders under Section 80 of the Customs
Act, 1969 & Rules 438 & 442 of Customs Rules 2001 and passed order of
clearance under Section 83 ibid, in the presence of the status in the FBR Portal
of the appellant as non ATL are let escort free, despite standing on the same
pedestal. The said treatment given to appellant by the Officials of respondent
no. 1 and respondent no. 3 is nothing more than amounts to giving a partial and
differential treatment. A person placed at the same pedestal cannot be treated
differently as it would constitute a negation of Articles 4 and 25 of Constitution of
Islamic Republic of Pakistan. Reference is placed to reported judgment PTCL
2002 CL 50,2002 SCMR 312, PTCL-:2010 CL 671, PTCL 2005 CL 138 & 2010
SCMR 431 that:

(xv)  That irrespective of the above legal flaws, it is of paramount importance to
abreast Hon'ble Tribunal that the whole case has been made out on
presumptions and with due respect erroneous/unlawful working of the Officials
of Inland Revenue and the Directorate General of Intelligence and Investigation,
which stood validated from the following:

ATT F -((?-J)T Egnpomry blocking of the appellant STRN was recommended by Deputy
) Collector (DTRE) on 24.05.2007 on the presumption that the appellant

P e . ava:led the facility of DTRE and an order has been passed against him,
. amng thereby that appellant Sales Tax Registration was blocked on or

pspite blocking of STRN. The alleged blocking said to be made in
P only on 30.06.2013 but was not uploaded in the FEBR Portal,
m appellanl mmamed an Active Tax Payer (ATL) and on the

(c) The said un-lawful blocking and the status of ATL was restored by the
Commissioner (Zone-1) vide order dated 24.11.2014 with the observation
that (i) the appellant has never applied for DTRE (ii) the Collector Export
categorically confirmed that despite passing of order-in-original No. 6
dated 19.05.2007, copy of the same is not available and was not served
on appellant as per mandated requirement of law (iii) inspite importing of
07 consignments during July 2003 to May 2005 PRAL showed its inability
to confirm whether appellant had availed DTRE facility and (iv) inspite
nothing on record against appellant submitted Bank Guarantee No.
HMB/TPB/14/57 dated 24.11.2014 for Rs. 3762050.00.

(d) The entire episode right from issuante of recommendation for blocking of
the appellant STRN and thereafter restoration is completely unlawful and
hold no grounds. The entire fault lies on the field formation of the FBR
that how appellant assumed that the appellant avail the facility of DTRE



(xvi)

i :

and has not complied the condition laid in the DTRE Rules and if any
order was passed, that was in isolation in the absence of serving of show
cause notice and order-in-original. In the absence of the valid reason
neither the appellant STRN or NTN can be either blocked or suspended
or their status QQ changed from ATL to Non ATL. The entire process right
from recommendation of suspending the appellant STRN temporarily,
changing the status in FBR Portal as non ATL as against ATL and the
show cause nolice dated 26.11.2014 are without power/jurisdiction and
as such void and ab-initio.

Notwithstanding to the above illegality, it is of paramount importance to state
that the show cause notice by the respondent no. 3 was issued on 26.11.2014
and an order under the proviso of sub Section (3) of Section 179 of the Customs
Act, 1969 should had to be passed within 120 days from the date of issuance of
show cause notice i.e. by 26.03.2015 or within a further extended period of 60
days during the initial period of 120 days with reason to be recorded for
extension in writing by the FBR. No extension was obtained/granted by FBR
prior to expiry of initial period of 120 days i.e. before 26.03.2015. Instead as
evident from para 2 of the order the respondent no. 3 extended the period
himself inspite having no powers on the day on which the order was passed i.e.
22.05.2015 after the expiry of initial period of 120 days and. entire allotted period
of 180 days. Rendering the order-in-original dated 22.08. 2015 barred by time by
54 days. Hence, without power/jurisdiction, as such ab-initio void as held in
reported judgments | 2008 PTD 60 M/s. Super Asia Muhammad Din Sons (Pwt)
Ltd v Collector of Sales Tax,. Gujranwala & 2008 PTD 578 M/s. Hanif Strawboard
Factory v Additional Collector (Adjudication) Customs, Sales Tax & Central
Excise Gujranwala, 2009 PTD 762 M/s. Tanveer Weaving Mills v Deputy
Collector Sales Tax & 4 others & PTCL 2009 CL 150 M/s. Syed Bhai Lighting
Limited, Lahore v Collector of Sales Tax & Federal Excise, Lahore & 2 others
&[(2009) 100 TAX 32 (H.C.Lah)] Leo Enterprises v President of Pakistan &
others, 2010 PTD (Trib.) 1010 Innovative Impex, v Collector of Customs, Sales
Tax & Federal Excise (Appeal), 2011 PTD (Trib.) 79 Fazal Ellahi v Additional
Collector of Customs, MCC of PaCCS, 2011 PTD (Trib.) 987 Unique Wire
Industries v Additional Collector of Customs, MCC of PaCCS, 2011 PTD
(Trib.)1146 Kaka Traders v Additional Collector of Post Clearance Audit & PTCL
2012 CL 347 Pak Electron Ltd v Collector of Customs, Lahore & others:

ATTESTED

5- ”,r}l_g;cros‘stkqgiection were submitted within the stipulated period given in Sub

(b)

iofsd94A of the Customs Act, 1969 either by respondent no. 1 or 2,
A ents dated 11.08.2015 were submitted by Mr.Farhat Jafferi,
_ underhis-own-signature,-which-are taken-forconsideration
dlof the case which are admittedly the same as stated in para 2

aghiravention case against M/s. Asif Textile Trading has been made out, as
eTf status on Active Tax Payer List (ATL) on FBR's websites appeared as non
active and suspended w.e.f. 30.06.2013 M/s. Asif Textile Trade have not denied
at any stage regarding their status on Active Tax Payer List (ATL) as non active
and suspended w.e.f. 30.06.2013. it is pertinent to mention that all the imports of
M/s. Asif Textile Trade, stating in the contravention report,

Condition (i) SRO 1125(1)/2011 dated 31.12.2011. states as under:-

The benefit of this Notification shall be available only to
the person doing business in textile (including jute),
carpets, leather, sports and surgical goods sector, who
are registered as manufacturer, importer, exporter or
whole-seller under the Sales Tax Act, 1990 and
appears on the Active Tax Payer list ATL) on the
website of Federal Board of Revenue.”

It is clearly stated in the condition that the benefit of SRO 1125(1)/2011 dated
31.12.2011 is only available if the person’s name appear Active Tax Payer List
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(ATL) which is the case of M/s. Asif Textile Trading, (NTN 284457) who w'ere
wsnder suspension during that period.

T he contention of the appellant is in correct and mis-leading. The show cause
raotice has been issued in accordance with law and on the basis of evidences
mnentioned in the contravention report. The ONO No. 562(1)/2014-15 Hated
22.05.2015 has been passed on merit and after giving opportunity of being heard
to the appellant. That on checking of the said unit appeared on the website of
the Federal Board of Revenue as non active and suspended Active Tax Payer
List (ATL) non active status of the importer on Active Tax Payer List (ATL) is
ample prove to establish beyond any doubt that the importer's imports/clearance
during the suspension availing sales tax exemption as industrial manufacturer
wunder SRO 1125(1)/2011 dated 31.11.2014 are illegal and unlawful, therefore the
importer has indulge in untrue statement in respect of consignment imported
during suspension period. The said act on the part of importer falls within the
mischief of Section 32(1) and (2) of the Customs Act, 1969.

That assertion of the importer that the case pertains to sales tax inquiry is utterly
fFalse as the action has been taken after submission of customs documents i.e.
GD, to custom authority by declaring the wrong status. Due to these false
statement government revenue amounting to Rs. 67,109,814/~ has been evaded,
hence this Directorate General had no option but to act under provision of
Section 32(2), which is not confine to only customs duty but is clearly stating any
duty or fax. The relevant portion of Section 32(2) is reproduced for rase of
reference:

'32(2): where, by reason of any such documents or
statement. As aforesaid or by reason of some collusion, any
duty, taxes or charge has not been levied or has been short
levied or has been erroneously refunded, the person liable to
pay any amount on that amount shall be served with the
notice - within 5 years of the relevant date, requiring him to
show cause why he should not pay the amount specified in
the notice.

The importer in order to justify the evasion of taxes through mis-declaration, is

g t_(yiz E‘ uscate the issue by raising the issue of jurisdiction of this Directorate
Gérierat.

is submitted with great respect that the action taken by this
Directorate has nothing to do with Sales tax Audit, rather within the power
conferred to this Directorate General, action under the four corners of law has
been taken to thwart the evasion of payment of taxes by the importer.
)

In this r" 3\ reliance is placed on a judgment of the Hon'ble Supreme Court of
Pakistan i“ Be case of Baba Khan v Collector of Customs, reported as PTCL
iz 1| .

s-been ruled-outthat. -

dve carefully perused the provision of Section 32 an
Section 79 of the Customs Act, 1969. Under sub Section
@ Section 32, if any person in connection with any matter
e customs make any declaration or statement, which is
Untrue in any material particular, he is guilly of an offence
under that Section. No reference is made in Section 32(1) to
Section 79 or that such declaration or misstatement is made in
the Bill of Entry for an untrue declaration or statement to come
within the mischief of Section 32(1), the same should be
untrue in any material particulars and that the statement or
declaration is made in ‘connection” with any matter of
customs. The words “any matter of customs” are not restricted
to bill of entry.”

“we

Further, Hon'ble Lahore High Court in writ petition No. 1451-1455 of 2008 has

held that the action of Directorate General within the port premises to be lawful. The
court has held that:

“Section 17 read with Section 15 and 32 makes it clear that

The Directorate of Intelligence can detain, seize or confiscate
the goods imported or exported in contravention of the
provision of Section 32 if the importer in connection with the
matters of customs has signed a documents knowingly that
he is misstating. In the cases under discussion, there is no
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doubt to the extent of misstatement, understatement and mis-
declaration of the goods. Therefore, no doubt about the
jurisdiction assigned to the said Directorate in the case of
untrue statement, intentional or un-intentional, detected
subsequently and law provides ample and wide power to the
said authority to stop the clearance of any consignment even if
that is out of charge.”

Further, in terms of SRO 486(1)/2007 dated 09.06.2007, the Officer of Directorate

General are quite competent to intercept, seized and investigate the mis-declared goods
at any stage. In this regard reliance is placed on Jjudgment reported as 2008 PTD1365
passed by the Hon'ble Lahore High Court, Lahore, whereby regarding exercise of
powers by the Directorate General it has been held that: B

(9

“Where, there is no doubt to the extent of misstatement,
understatement and mis-declaration of goods, law provides
ample and wide powers to directorate of Intelligence and
Investigation to stop the clearance of any consignment even if
the same was out of charge- Directorate of Intelligence and
Investigation has full powers to investigate even after the
process of appraisement by the Customs Collectorate of it has
reason to believes that the goods are mis-declared.

The contention of the appellant with regard to his suspension is also misleading
and contrary to the fact. The appellant has given wrong impression that M/s. Asif
Textile Trading were suspended without any reason and that there is nothing on
record to avail the facility of DTRE. The Sale Tax registration number of the
appellant has been restored upon submission of Bank Guarantee amounting to
Rs. 37,62,050.00 involved in the DTRE case. Moreover, the show cause notice
regarding DTRE facility was available on records, which was produced before the
Hon'ble High Court of Sindh at Karachi by the concerned department which
negates the impression given by the appellant that they have been suspended
without any reason. In this connection attention is invited towards the order of the
Honourable High Court, directing the appellant to respond the show cause notice
issued in the DTRE case. concluding para of the order is reproduced as under:

récord. since the user ID and the sales tax registration of the petitioner

ATTF STE‘@ have heard learned counsel for the parties and have perused the

., has been restored, whereas copy of shoe cause notice has been placed
,"“op record which the petitioner denies to have received we would disposed

gyjnstant petition with the directions to the petitioner as respond to the
cause notice, where after the respondents may post appropriate
eM by providing opportunity of being heard in this regard. Till then the

lbed demand may not be recovered through coercive measures.

a0

blitioner may be at liberty to obfain the certified copies of the
0 ents which may be required for responding to the show cause
figé petition stands disposed off”

pgeWEnt regarding their suspension, the case of Directorate General
respondent no. 1) has been made out as their status on Active Tax Payer List
(ATL) FBR website appeared as non active and suspended w.e.f. 30.06.2013
M/s. Asif Textile Trade have not denied at any stage regarding their status Active
Tax Payer List (ATL) as non active and suspended w.e.f. 30.06.2013. It is
pertinent to mention that all the imports of M/s. Asif Textile Trade, stated in the
contravention report, show cause notice and the O-in-O, pertains to the period of
their suspension.

It may also be added that on the same issue, another contravention report
pertaining to the consignment of the same importer i.e. M/s. Asif Textile Trading
cleared through MCC of Appraisement (East), Karachi was aiso forwarded to
Collector (adjudication-Il), Karachi which has already been adjudicated ordering
therein to immediately deposit the short paid amount of Rs. 26,026,453/ and a
penalty of Rs. 1,000,000/~ has also been imposed vide order-in-original No. 73 of
2014-2015 dated 20.10.2014. A custom appeal No. K-1686/2014 against the
said order was also filed before the Appellate Tribunal, Bench-Il, Karachi which
has already been dismissed by the Hon'ble Appellate Tribunal, Bench-ll, vide
judgment dated 09.04.2015.

’
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|
6-  Rival parties heard and case record perused along with the citation relied upon.
We take up the case for decision and frame following issues for determination.

(i)  WVhether conduction of the Audit of the importer record comprising
of documents of the Good Declaration post clearance fall within the
domain of Officials of respondent no. 1 inspite availability of Section
3DD in the Customs Act, 1969 and Notification SRO. No.
500(1)/2009 dated 13.06.20097

(i)  Whether Officials of respondent no. 1 are empowered to take
cognizance in the matter relating to Section 32(1) & (2) of the
Customs Act, 1969 in terms of Notification SRO No. 486(1)/2007
dated 15.06.2007 and prepare contravention report against the
consignment which have undergone the process of passing of

/ assessment/clearance order under Section 80 and 83 of the
Customs Act, 1969 and Rules 438 & 442 of Sub Chapter Il of
Chapter XXI of the Customs Rules 2001 by the authority defined in
Section 2 ibid for subsequent proceeding connected therewith, in
derogation of provision of Section 193 ibid.?

(i)  Whether respondent no. 1 has been appointed as an Officer of Inland
Revenue under Section 30A of the Sales Tax Act, 1990 and Section 230
of the Income Tax Ordinance 2001 to be read with Notification No. S.R.O.

ATTE GG 1 dated 19.082011 and Section 207 of the Income Tax

~ Ordinance, 20017

w

e ce¥pondent-No.-3-has-been-appointed-as-an Officer of Inland

fer Section 30 of the Sales Tax Act, 1990 and Section 207 of

(v)  Whether of respondent no. 3 was/is empowered to issue show cause
notice under Section 180 for piling yet another order of Section 179 of
the Customs Act, 1969 on the existing appealable order passed by the
authority defined in Section 2(a) under Section 80 of the Customs Act,
1969 in derogation of the Article 13 of the Constitution of Icslamic Republic
of Pakistan and the law laid down by the Superior Judicial Fora?
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= (vi)  Whether an importer at its own alter the fee‘ding of statues and can obtain

clearance of the consignment as an Active Tax Payer when website of the

FBR shows contrary (Non Active Tax Payer)? Or otherwise?

|

7- That as regard to issue No. (i), the legislature has inserted Section 3DD in the
Customs Act, 1969 through which Directorate of Post Clearance Audit has been created
and its Officials had been delegated powers through Notification No. 500(1)/2009 dated
13.08.2009 for conducting audit of the importer under Section 26A of the Custom;Act.
1969 which includes every aspects of the declaration made by the importer and
assessment order passed by the competent authority of the Clearance Collectorate
under Section 80 of the Customs Act, 1969 and Rule 438 of Sub Chapter IIl of Chapter
XXI of the Customs Rule 2001 and upon finding discrepancy or any ambiguity in the
declaration or the contravention of the law, audit observation is prepared and
forwarded to the importer for clarification. If the reply fails to settle the issue, frames
contravention report and forward to the Clearance ¢ollectorate. which onward forward
to the respective Collectorate of Customs, Adjudication for issuance of show cause
notice under Section 180 of the Customs Act, 1969 and passing of Order-in-Original
under Section 179 ibid. The Officials of respondent no.1 assumed the powers of
Officials of Directorate General of Post Clearance Audit and conducted the Audit Post
Clearance of the Goods Declaration of the appellant under Section 26A in the absence
of availability of powers. The Officials of respondent no.1 are empowered to transgress
the sovereign jurisdiction of DG, PCA._ under any circumstances as this will render the
formation of DG- PCA by the legislature under Section 3DD of the Customs Act, 1969
A'F’WGPT‘E&eIegated under Notification No.SRO-500(1)/2009 dated 13.06.2009 as
re’adgnd,a,my_.'[ I:e Tribunal has observed with great concern that the respondent no. 1 is

/runtiing’ bafé]flg \gepartment to the DG, PCA in derogation of Section 3DD ibid. This is

& of the different sovereign organs of FBR. We therefore, hold that the
conduction of audit and preparation of contravention report by the Officials of
respondent no. 1 in the instant case is without any lawful authority as such without any
power/ jurisdiction. Hence, void and ab-initio and coram non Jjudice stood in validated
from the relied upon judgments on the said point of law by the appellant consultant /
advocate in para 4(i) supra. The issue no (i) is answered in negative.

8- That as regard issue no. (i), the respondent no. 1 drives powers for functioning
within the territory of Pakistan from Notification No. 486(1)/2007 dated 09.06.2007, for
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T thwarting the 2ct of smuggling and their jurisdiction is only restricted to the areas falling
= outside the prirview of Section 9 and 10 of the Customs Act, 1969 and beyond 5
kilometérs of the border of India and Iran as expressed in Section 177 of the Customs
Act, 1969 and Notification No. 118(1)/83 dated 12.12.1983. The case of the appellant is

of consignmert which had already been cleared by the Officials of respondent no. 2
after completion of all codal formalities from the Port/terminal defined in Section 9 ibid.
Therefore are lawful and legal and stood ousted from the act of smuggling as defined in
Section 2(s) of the Customs Act, 1969. This least fall within the domair: of ‘the
prescribed duties of the Officials of respondent no. 1. The question arise that how an
under which authority they assumed the powers. For arriving at a just decision, the
contravention report is perused and so the Notification No. 486(1)/2007 dated
15.08.2007 wvhich transpired that the contravention report speaks about Section
32(1) & (2) of the Customs Act, 1969, which are for “misdeclaration / False Statement”.
Powers invoked under this Section 32 have not been delegated to the respondent no.1.
They transgre ssed the powers of the autﬁority given in Sections 32, of the Customs Act,
1969 and Notification No. SRO-371(1)/2002 dated 15.06.2002, This cannot be allowed

and renders _the preparation of contravention report without powers/jurisdiction due to
nuflity to Notification No. 486(1)/2007 dated 09.06.2007 and as such null and void, ab-
initio and corum non judice. The representative of respondent no.1 has stated that
irrespective of the provision of Section 32 and Notification the respondent no. 1 is fully
empowered to report any case of evasion of duty and taxes at import stage. The
emphasis laid by him is on the words “import stage” which mean at the time of
clearance of the goods so imported not those which have been released/cleared under
ATT ESTE@toms Act, 1969 and Rule 442 of Sub Chapter il of Chapter XXI of
Customs=Rules, 2001. The case of the appellant least corresponds to the “import stage”
$eé&f,pcl))é(‘clea ARce”. Therefore, the Officialss of respondent No. 1 have no powers
tc>,1ayl hahd_-{gp :u \d case. Infact, they transgressed the powers of the authority

defined in’ Seétion \ lJof the Customs Act, 1969, Notification No. 371()/2002 dated
'15,06.2002 " and  #8aH)/2007 ‘dated 09.06.2007. Rendering the preparation of
WAk CElndsel /

cén;gvgnfion re Athout lawful authority and jurisdiction and as such null and void,

7 Tl

Customs Rules, 2001 and thereafter passing of Clearance Order under Section 83
and Rule 442 ibid by the authority defined in Section 2(a) of the Customs Act, 1969 and
Notification No. 371(1)/2001 dated 15.06.2001, it cannot be disturbed by any authority
including Officials of respondent no. 1 for preparing contravention report and connected
proceedings therewith. The only course left for the subordinate of respondent No. 1 & 2
was to challenge the said orders before the Collector of Customs (Appeals) under
Section 193 of the Customs Act, 1969 which empowers the Officer of respondent no. 1
in terms of Notification No. 486(1)/2007 dated 09.08.2007 to file appeals in those. They
could incorporate all of their apprehensions, misreading of the facts and contravention
of the provision of the Act/Rules. The Collector of Customs, upon receipt of the appeals
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and after going through the facts and grounds, if thinks fit that the centention of the
respondent n<. 1seems to be correct and the duty and taxes had not been either not
levied or short paid on the basis of the goods assessed earlier for clearance, is
empowered to issue show cause notice u/s 32 ibid to the respondent (importer) as
expressed in 2™ proviso to the sub Section (3) of Section 193A of the Customs Act,
1969. Instead of the prescribed method the respondent no.1 reopened the
assessment/clearance order under Section 195 of the Customs Act, 1969 under which
powers are either vested with the Board or the Collector of Customs. Even othgrwise,
when the right of appeal has been accorded by the legislature in the provision’ of
Section 193 of the Customs Act, 1969, the provision of Section 195 is un-operational
and cannot be exercised even by the authority defined therein and this_has been
validated by the Hon'ble High Court of Sindh in reported judgment 2014 PTD 1256
M/s. Paramount International (Pwt) Ltd, Karachi v Secretary Revenue Division that *
department or an Officer of customs, if aggrieved, by any decision or order passed by
an Officer of customs below the rank of additional collector. could prefer an appeal
before the Co llector (Appeal) - 1* order in original passed in the subject matter was an
appealable order for both the parties, therefore option to reopen and order pass under
the adjudication hierarchy was not available to the respondent no. 1. Even respondent
no. 3 could not oversee or exercise any right of re-opening of any order which has been

passed by ar Officer lower in rank but acting as an adjudicating authority. Impugned’

order was set-aside and Constitution Petition was allowed.” In the instant case no
appeas have been filed against the Assessment Order passed by the Appropriate,

5‘8; El&d period of 30 days resultant, those attain finality and cannot
be dlStU(bed being a past and closed transaction. Therefore, the act and commission of
re pcnden( no.'1 s’ also in derogation of Section 193 and 195 of the Customs Act,
69 and as such o{’ p egal effect , hence coram non judice. Therefore, answer to

No.. (u) in negam)%

Ordinance, 2001 by Finance Act, 2012. We, found that the respondent no. 1 has not
even been appointed/designated as Officer of Inland Revenue by the legislature,
instead Directorate General of Intelligence and Investigation- Inland Revenue, which
had been delegated powers under Notification No. 776(1)/2011 dated 19.08.2011 for
exercising under different Sections of the Sales Tax Act, 1990 referred in column 3 of
the Notification émd under Section 207 of the Income Tax Ordinance, 2001 and for
overseeing the collection of withholding Tax at import stage, the Directorate General
of Withholding Taxes had been established under Section 230A of the Incore Tax
Ordinance 2001, meaning thereby that the respondent no.1 is not at all appointed
/designated as Officer of Inland Revenue. Rendering their entire act of preparation of
contravention report in the matter relating to Sales Tax and Income Tax, without
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powers/jurisdiction and as ‘such corum non judice and this stood validated from the
latest reported judgment [(2014) 109 Tax 315 (H.C.Kar.)] Waseem Ahmed & others v
FOP & another’, where it has been held in clear terms that “unless the Officerof DGI&I)-
FBR are not appointed a!s an Officer of Inland Revenue, powers under the different
sub Section of" the Sales Tax Act, 1990 can not be delegated through any SRO with

that the Hon’blfe High Court of Sindh declared that the act and commission taken by the
respondent no». 1 in the presence of existing Section 30A of the Sales Tax Act, 1990
and Notification No. SRO 776(1)/2011 the act and commission done by the respondent
no.1 in the ma tter of Sales Tax beyond the date of substitution of Section 30A and date
of Notification #s without any lawful authority” and 2015 PTD 702 Muhammad Measum &

others vs FOP & others, wherein , the Hon'ble High Court while allowing the petition and

quashing the FIR observed that “mechanism and manner provided either for grant of
exemption/zero rating or recovery of sales tax in case of any alleged violation was

interested to the concern Commissioner Inland Revenue having jurisdiction and not with

customs authority--- reg‘stration of FIR which entail penal/criminal consequences was

not based on propér appreciation of law as well as condition stipulated in Notification

No. S.R.0 670(1)/2013 dated 18.07.2013-—-Customs authority acted without any lawful

authority and jurisdiction while registering FIR wherein in different Sections and penal

clauses of Sales Tax Act, 1990 and Income Tax Ordinance, 2001 had been

incorporated----once it was established that an authority acted without jurisdiction and

in excess of lawful authority the aggrieved person was well within its right to seek

quashment/annulment of FIR and proceeding from the High Court by invoking its

C9q§ﬁtu§li¢ha’i}.l‘ﬁ§@on. Hence we answered issue no. (jii) in negative.

i

gsue no. (iv), upon perusal of show cause notice, it has been

noticed that the respaBge

'-:'/’/'

to proceed in the matter of Sales Tax & Income Tax under the Sections invoked in the
show cause notice for short paid taxes. On the other hand the respondent no. 1 and 2
are of the opinion that the customs is empowered to collect the Sales Tax and Income
Tax at import stage under Section 6 of the Sales Tax Act, 1990 and Section 148 of the
Income Tax Ordinance 2001 and can also recover the Taxes under the provision of
Section 202 of the Customs Act, 1969. From conscientious study of Section 30 of Sales
Tax Act, 1990 and Section 228 to 230A of the Income Tax Ordinance 2001, it is
observed that the legislature appoints under these Sections Officers of different organs
of FBR as Officer of Inland Revenue for exercising powers under the respective
Sections of the Sales Tax Act 1990 for which separate statutory Notification is issued
and under different Sections of Income Tax powers by these Officials has to be
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exercised as «expressed in 207 of the Income Tax Ordinance 2001. In thése Sections
respondent Nio. 3 figures nowhere confirming that he is not empowered to exercise
powers under Sections 3, 6 & 7A, 8(1b),11, 34, 36 & 71 of the Sales Tax Act, 1990 and
Section 162 (-1) of the Income Tax Ordinance, 2001. To further elaborate and settling
the issue to its logical conclusion, we inscribed by referring to Section 6 of the Sales
Tax Act, 1990 and 148 of the Income Tax Ordinance 2001 through which the
Collectorate i empowered to collect the Taxes on the imported goods as like custom
duty on the value determined under Section 25 of the Customs Act, 1969. The"said
Sections leas't empowers the Officers of Customs including the respondents ta initiate
adjudication / recovery proceeding for the short collected/paid Sales Tax and Income
Tax either due to collusion or connivance or inadvertence, error or misconstruction.
For proceeding for these type of recovery a show cause notice has to be issued under
the Provision of Section 11 of the Sales Tax Act, 1990 and Section 162(1) of the Income
Tax Ordinance 2001. The authority to issue show cause notice under Section 11 of the
Sales Tax Aét. 1990 and Section 162(1) of the Income Tax Ordinance £001 are Officer
of Inland Revenue and the Commissioner of Income Tax. The respondent no. 3
assumed the powers not vested with him. The fact of matter is Clearance Collectorate
have powers to collect Sales Tax and Income Tax as duty at import stage not post
importation. As regards to the plea that customs is empowered to recover the short paid
amount post clearance under Section 202 of the Customs Act, 1969 is based on
mistaken belief. The Clearance Collectorate could recover the amount from the
amounts lying with it of the importer upon receipt of notice from the Officer of Inland
STﬁmommissioner of Income Tax under Section 48 of Sales Tax Act, 1990
and Section 140 of the Income Tax Ordinance for recovery of the adjudged amount of

ﬁ(g’s\by the camgetent Officer of LTU/RTO after due process of law.
N

Section 18 of the Customs Act, 1969 under Section 202 of the Customs Act, 1969 after
due process of law, but have no powers to adjudicate the cases of short recovery of
Sales Tax and Income Tax u/s 11 and 162(1) ibid of the Act/Ordinance respectively.
None of the respondents have the powers to recover the arrears of these Taxes at their
own, unless they are in receipt of notice from the Officer of Inland Revenue and
Commissioner of Income Tax u/s, Section 48 and 140 ibid. Resultant adjudication
proceeding u/s 11 of the Sales Tax 1990 and Section 148 of the Income Tax Ordinance
2001 (as mentioned in the Show Cause notice) is not legal, justifiable and tenable in the
eyes of the law and inconsonance with the reported/unreported judgments incorporated
here-in-below:
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MM/s. AGP (Pwvt) Ltd v Additional Collector of Customs , Karachi reported at 2011
PTD (Trib) 110, it was held that:

“Escaped ‘advance tax’' cannot be followed and/or recovered
by the ‘customs Officials' under the powers conferred upon
them under Section 148(5) (6) of the Income Tax Ordinance
2001, rather it is the Commissioner of Income tax who under
Section 162 of the Income tax Ordinance 2001 can follow and
collect the short recovery of any tax chargeable under Section
148(5)(6) of the Income Tax Ordinance 2001."

12-  Similarly, the Customs Appelliate Tribunal, Islamabad Bench in the case of M/s.
Global Marketing Services & another, v Model Customs Collectorate & another
reported at PTCL 2010 CL 564 held that, only the Commissioner of Income Tax can
exercise his powers under Section 162 of the Income Tax Ordinance 2001, on account
of default or mon-payment of tax or if there is a lapse on the part of collecting officer, it
could not be said that the collecting Officer can himself automatically presume the
jurisdiction of recovery of amount of Income Tax on the basis of assumption or being
the Officer of Customs or as a collecting Officer under Section 148 of the Income Tax
Ordinance, 2201, until the specific powers have been given to him under the law.
Hence, it is observed that the Collector of Customs do not have the authority to recover
the Income Tax later on but he is only getting the power of collection of tax under
Section 148 of the Income Tax Ordinance, 2201 therefore mere collection does not
mean that he can go for the recovery at the later stage, if he default is made by the
persons. To whom the amount of Income Tax is due, the best possibility of recovery
Au%cqrqling;goisﬁge of law is that after realizing the amount of Income Tax in form of
audit or invest n, the collecting Officer can refer the matter t to the Commissioner of
_ncome Tax for. taking the action of recovery under Section 162 of the Income Tax
3 rdinance 2001..,:

% T

'his is also a settled principal of law that a person cannot be tried on

forums, he could be tried only where the clear cut provisions of

law,are available th efore, in 7mﬁpinion Section 148 of the collection to the Customs

: power of recovery in case of default under Section 148 of the
ce, 2001 vests with Income Tax Department and the commissioner

as prescribed can go for recovery. The power to collect the advance
Income Tax under Section 148 (5) of the Income Tax ordinance, 2001 cannot have the
effect of converting Income Tax into Customs duty. Merely providing the manner of
collection of tax as an advance tax under any tax enactment, the nature of the tax could
not be changed, hence, the short recovery of any tax collectable under Section 148
(5)(6) of the Income Tax Ordinance 2001 to a person in form of short collected short
levied or not so collected, either on account of mis-declaration of the importer, or , on
account or error, or in-advertence or under mistake, vests with the Commissioner of
Income Tax along under Section 162(l) of the Income Tax ordinance 2001. The
Collector of customs do not have the authority to go for the recovery, it-is the only the
Commissioner of Income Tax alone under Section 162(1) of the Income Tax ordinance,
2001. The Collector of Customs do not have the authority to go for the recovery, it is the
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only commissi©ner of the Income Tax who can start the proceedings of recovery against

the person in case of default on short collected, short levied or not so collected, either
on account of mis-declaration of the importer, or on account or error, or inadvertence or
under mistakes, so the adjudication by the respondent's to the point of recovery of
Income tax against the appellants is not legal, justifiable and not tenable in the eye of
law and the exercising of jurisdiction on this point by the respondent and also the
adoption of recovery procedure by them are hereby seaside. It is declared that the
respondent’s wwrongly assumed the jurisdiction on the show cause notice and over the
corrigendum,  therefore, their exercise of jurisdiction was not legal justifiable and also
not within the four corners of law. It is further declared that the respondents
action/procedure for recovery to recover the amount of Income Tax from the appellants
is also not legal, vide ab-initio without any legal jurisdiction/authority and the same is
also against the mandatory provision of law. This judgment was challenged before the
Islamabad High Court through Customs Reference No. 01/2010 by the Collector of
Customs, Islamabad and was dismissed by the order dated 15.05.2013, while
answering all the questions in negative and against the petitioner. Similarly, Bench-I of
this Tribunal held in reported judgment 2014 PTD (Trib.) 299 M.I. Traders v Additional
Collector of C ustoms held that:
“It is my considered opinion that respondent does have the
authority to collect sales tax, Income Tax and Federal excise
duty at import stage. In the capacity of collecting agent and
not empowered o  adjudicate the cases of short
== payment/recovery due to any reason as expressed in
A i ; gﬁ ive Sections of the Acts/Ordinance, hence the
tion of the respondent representative that customs is
empowered to adjudicate the cases of sales tax, income tax
and Federal Excise Duty is not legal, justifiable and tenable in
the eyes of law. Instead void and ab-initio and corum non
judice,
Ve

-judgment D 801 Al-Haaj Industrial Corporation (Pvt) Ltd, Peshawar v
Colle‘&o%;_df;_'gggo Appraisement) that, it already stand decided that merely by
providing ‘manner and time of collection of tax under any tax enactment, the nature of
the tax shall not be changed, meaning thereby that if advanced tax under Section 50(5)
of the Ordinance can be collected as customs duty and can be recovered by the
Customs Officials under Section 202 of the Customs Act, 1969 it will not change the
nature of the tax and the income tax shall not become the custom duty... the power
to collect the advanced income tax under Section 50(5) of the Ordinance by the
Collector of Customs, shall not have the effect of converting the income tax into
customs duty and consequently the customs Officials shall be empowered by virtue of
the provision contained in the income Tax and Customs Act, merely to collect the
determined amount of tax and shall not have the Authority to resort the chargeability or
assessment of a tax._ When the income tax shall not be changed into customs duty, the

subject appeal the Hon'ble High Court of Sindh held in
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—\ applicability of Section 156 of the Customs /‘\ct, 1969 shall be excluded as a logical
" conclusion. Sirmilarly, the Division Bench of High Court of Sindh in an unreported case
of M/s. Lucky €ement Ltd v Federation of Pakistan and others through judgment dated
26.02.2013 in C.P. No. D-216/2013 set-aslt!le and quashed the proceeding emanating
out of FIR registered under the Customs Act, 1969 before the Court of Special Judge
Customs and “Taxation, Karachi by exercising the jurisdiction under Article 199 of the
Constitution. The FIR in the matter has been registered for the alleged evasion of
advanced Income Tax liable to be deducted at import stage. Inspite of reaching to.the
conclusion that the petition was liable to pay advance tax at import stage, held in para
25 to 28 that, the FIR has been registered by invoking clauses (14), (14A) and (77) of
Section 156( 1) of the Customs Act. Now clause (14) makes a criminal offence of a
violation of Sexction 32(1) and clause (14A) makes a criminal offence of a violation of
Section 32A(1) provides as follows: “if any person, in connection with any matter of
customs...." And then follows the prescribed acts that are criminalized in clause (14).
Section 32A(1) opens as follows “if any p‘erson. in connection with any matter related

to customs.... " And again, then follow the prescribed acts that are criminalized in clause
(14A). it will be seen that it is of the essence in each case that the offence should have
een committed in connection with any matter of or relating to customs. In our view,

this essential element is entirely, and necessarily, missing in the present case.
Whatever is done in terms of Section 148 is in connection with or relating to income
tax and not to customs. The jurisdiction conferred on the Collector of customs is
OM;}; 3!1@ FVEIB of administrative convenience. He is a creature of the Customs
act ann is empowered and obligated under that statute to collect, and if necessary
ver and” enforce customs duty. The 2001 Ordinance (hke the 1979 Ordmance)

former provisions could be made out for the purposes of clauses (14) and (14A) of
Section 156(1) of the Customs Act in respect thereof. Clause (77) of Section 156(1) has
three sub clauses of which only the first could conceivably apply in the present case,

this provides as follows (emphasis supplied). If any person counterfeits, falsifies or
fraudulently alters or destroys any declaration, statement or documents in the
transaction of any business relating to the customs or any seal, signature, initials or
other mark made or impressed by any Officer of customs in the transaction of any
business relating to customs” [he then commits an offence]. As the portions emphasized
indicate, the same reasoning applies in relation to clause (77) as just noted in relation to
Section 32/clause (14) and Section 32A /clause (14A), therefore, it likewise follows that
no offence under this clause could be made out in respect or for purposes of anything
done in relation to Section 148. It is also pertinent to note that in the FIR, itself, in para
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(.) No. 9 where the nature of the offence has to be stated, it is noted as follows: “attempt to
h evade Income Tax @ 5% amounting to Rs. 44795897/- through fraudulent
documentation by misusing exemption”. Thus, even the customs authorities themselves
expressly recognize that the matter was one relating solely and exclusively to income
tax and not to anything in relation to or in connection with customs. This serves to
further confirm the conclusions already arrived at. In view of the foregoing, we are of the
view that the customs authorities had no jurisdiction to register the FIR under the
customs Act ir relation to the petitioner’s claim that it is not obligated to pay advance
income tax and in any case, that matter being entirely in relation to income tax could not
be an offence under any of the three clauses of Section 156(1) that have been invoked.
It follows that the FIR is a nullity and completely contrary to law. It cannot e sustained
and is liable to be quashed in view of the foregoing position. It is not necessary for us t
examine the miatter on the merits in relation to the FIR.

14-  The Hon'ble High Court of Sindh in reported judgment 2014 PTD 1963 Shujabad
Agro Industry (Pvt) Ltd v Collector of Customs and 8 others held that:

“‘the customs authorities has no powers under law to restrict release of
‘duty paid consignment’ on the plea that imported goods were liable to
be assessed at the rate of 5% of ‘advance tax" [prescribed for one's
own ma nufacturing used] and not at reduced rate of 3% of ‘advance tax’
Iprescri or industrial used]. Such act of custom authority was
ATT }wﬁpﬁmicﬁon and lawful authority. Custom authorities under law
* were merely collection agent on behalf of Infand Revenue Department
- for ‘collection of ‘advance tax'. Denying refusal of the consignment on
7., the 'pr,gi'e'x at income tax is payable @ 5% as against 3% on the
/ - basis of _redged rate certificate issued by the Commissioner of Inland
Revenue I8 only arbitrary, mal-fide but also without any jurisdiction,

hencg, illega

¥d and ab-initio”.

prmed further stood validated in addition to the above referred

ot udgmenbs of 1994 CLC 1612, 1990 PTD 29, PTCL 2005 CL 500 &
586 535 and - in PTCL 2007 CL 535 titled as Collector of Sales Tax &
Federal Excise v M/s. Qasim International Container Terminal Pakistan Ltd, it was held
that, there is a clear distinction between the charging provision of Statute and the
machinery part thereof. It is axiomatic that mode of manner of recovery does not alter,
the nature of tax'nor a tax can be introduced or import by implication. It has been held in
another judgment of Hon'ble Lahore High Court, Lahore PTCL 2009 CL .75 titled as
Xen Shahpur Division vs Collector of Sales Tax (Appeal), Collectorate of Customs,
Federal excise and Sales Tax , Faisalabad, -

“That fiscal law is to be applied with full authority and its natural
meaning—one has to look merely at what is clearly said and there is no
room for any intendment—neither there is equity about & tax nor
presumptions as to tax — nothing is to be read in, nothing is to be implied -
- one can only look fairly at the language used”
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- 16-  The Homn'ble Supreme Court of Pakistan in reported judgment PTCL 2008
~ CL 337 titled &8s DGI&I & others vs Al-Faiz Industries (Pv) Ltd & others held
that, “If the lavw have prescribed method for doing a thing in a particular manner
such provisiora of law is to be followed in letter and spirit and achieving or
retaining the orbjective of performing or doing of a thing in a manner other than
provided by law would not be permitted— each and every words appearing in a
Section is to be given effect and no other word is to be rendered as redundant or
surplus — wher the legislature required the doing of a thing in a particular manner v
then it is to be done in that manner and all other manner or modes of doing or
performing that things are barred - if the doing of a thing is made lawful in a
particular maraner the doing of that thing in conflict with the manner prescribed
will be unlawful as per maxim “Expression facit cessare tacitum”. We, therefore
hold that the exercise of jurisdiction on this point by the respondent No. 3 is also
without lawful authority and jurisdiction. Hence, issuance of show cause notice
and passing of Order-in-Original is ab-initio void and as such coram non-judi&e
and answered the issue no. (iv) in negative.

17- That as regard to issue no. (v), it is observed that the consignments
corresponding to the instant appeal had been undergone the procedure of assessment /
clearance order under the provision of Section 80 and 83 of the Customs Act, 1969 and
Rule 438 & 442 of Customs Rules, 2001 by the authority define in Section 2(a) of the
Customs Act, 1969 in exercise of the powers conferred upon by the Board through
Nog_iﬁg?_l{gn a;l -371(1)/2002. These orders were appealable and could be assailed
d‘fkhér by 't'ﬁe"’:t or the Officerof customs under the provision of Section 193 of the
Customs Act,"1969 within 30 days of the orders. In these cases it was upon the Officials
of respondent mt\.q{md 2 to file appeals, which was infact not filed to this date,

resultant, those attainaq finality through limitation and could not be disturbed by any

thority as:he"r‘d in repafted judgment 1989 MLD 4310 M/s. Worid Trade Corporation v
o o] =4

n(f:al‘ %oad O{.:{R e

attained  finafjty rough limitation. A fortiori; the Central Board of Revenue could

against W sou moto revision lay under the Act”. Inspite of the law laid down, the
respondent no. 3 opted to issue show cause notice dated 26.11.2014 under Section
180, while exercising power under the provision of Section 179 ibid., to which he was
not empowered because his act is tantamount to piling upon yet another order on the
existing assessment orders passed by the competent authority under Section 80 of the
Customs Act, 1969 in each Goods Declaration as held by Hon'ble High Court of Sindh
in reported judgment 2004 PTD 3020 M/s. Smith Kline French v Pakistan that “once
an order is passed, which attain finality the same cannot be subject to a show cause
notice again, considering that no appeal or revision is filed against the first order”. By
virtue of non filing appeals by either respondent no. 1 or 2 against the assessment



23

i
order passed against each Goods Declaration within the stipulated period the

transaction stood past and closed and attained finality and could not be disturbed
through Qubsequent order-in-original because this is not permitted under law.
Additionally, thee said exercise is also an act of “double jeopardy” barred under Article
13 of the Corstitution of Islamic Republic of Pakistan. Therefore, we hold that the
Order-in-Origirnal dated 22.05.2015 passed by respondent no. 3 are not only arbitrary,
illegal but mala-fide and without any lawful authority. Hence void and ab-initio by virtue
of being in de-rogation of the law laid down by the Superior Judicial Fora and Article 13
of the Constitution of Islamic Republic of Pakistan. The issue No. (v) is answered in
negative.

18- That as regard to issue No. (vi). It is to be noted that the word “assessment”
denotes every aspects of goods declaration including description, quantity , value,
PCT & applichility of Notification No. 1125(1)/2011 dated 31.12.2011. Therefore, the
representative of the respondent no.1 was confronted that which column of the Goods
Declaration contains false declaration, the answer was none. He was then asked that
why Section 32(1) & (2) were invoked, the reply was amagzing that due to the status of
the appellant company, which is alleged to be “suspended/appearing as Non Active Tax
Payer *, he was then asked that in which column of the GD the said factis mentioned
and whether an importer can file a Good Declaration for clearance of the goods,
when, ms in the FBR and WeBOC Portal appears as “suspended”, the answer
was in né aﬂ'k IE\Bs again confronted with the query that whose job is to confirm
from the- Portal 61‘ FQR that an importer appears as “Active Tax Payer or Non Active Tax

the Officer of Clearance Collectorate attending the Good

glarauon for pas ingh\assessment order under Section 80. This proves that no

-Ildeclaratton ln mat »'.,, | partlcular in any aspect had been made by the appellant in

support 0 Ilegatlon the representative of respondent no. 1 was directed Tﬁlace’ .

any incﬁminatlng evidence proving that the appellant is instrumental in removing the
status of his unit from “suspended” and the list of “Non Active Tax Payer “in terms of
Aricle 117 & 121 of Qanoon-e-Shahdat (10 of 1984), because to bring home the
allegation rest on the shoulder of the person leveling the allegation. He was dumb-
folded and admitted that none of the Tax Payer including the appellant have any access
in the software of FBR and therefore cannot manipulate the status fed by the FSR and
the WeBOC regime and likewise the status of “Non Active Tax Payer" to "Active Tax
Payer’. Lastly, Bench asked him whether he has in possession in any material for
negating the submission made by the appellant in fact No. “(c to f)" and ground No. (xvi)
of memo of appeal his answer was in negative. In case the Sales Tax Registration of an
importer is suspended by the Commissioner Inland Revenue, the said effect is fed in the
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H web page of FBR by PRAL as soon as the importer log WeBOC, his home page shows
* that along with the authority who ordered suspension. By virtue of the fact he is not able
to transmit Goods Declaration, unless his registration is not removed from the list of
suspended unit and placed on operational. In the case of the Lppellant, there was no
such indications on his page containing message for him and likewise on the page of his
clearing agent. Resultant, his clearing agent transmitted Goods Declaration for the
clearance of the imported goods and those were duly attended by the subordinate of
respondent no- 2, after conduction of examination in terms of Section 198 and Rule 435

for passing of valid assessment /Clearance Order under Section 80 and 83 of the
Customs Act, 1969 and Rule 438 and 442 of Customs Rules, 2001, in the capacity of
Adjudicating A.uthority defined in Section 2(a) of the Customs Act, 1969 in exercise of

the powers delegated upon them through SRO 371(1)/2002 dated 15.06.2002, after
checking the status of the appellant on the webpage of FBR as “Active Tax Payer”, and

this fact stood validated from the annexed Goods Declaration at pages 30 to 96 as
Exhibit “F to F67" of Memo of Appeal. The respondent.no. 3, /charged the appellant for
mis-declaration under the provision of Section 32 of the Customs Act, 1969 merely on

the basis of assumption/presumption that at the time of transmitting Goods Declaration

his Sales Tax Registration was suspended and therefore he was not in the list of
“Active Tax Payer". Inspite of the said vital fact he obtained clearance of his
consignments while changing his profile as “operative” and “Active Tax Payer".
Although this is without any basis, if we presume that his status was as alleged by
A eIFbg .TiE garance of the consignments could had not been obtained with
the active connivance collusion of the Officials of PRAL posted at FBR Islamabad and

Dpéctor Project Autom

res

ation (WeBOC) and ofcourse respondent no. 2. Ironically, no

Mestal as of appellant. This act of the respondent no. 1 and 3
has beep met out with partial treatment by the respondents,

nder Article 25 of/ the Constitution of Islamic Republic of
#laid down by the Superior Judicial Fora in reported judgment
the Hon'ble Supreme Court held that “A facility allowed to some
one and denied to other is discrimination”. The Apex Court further held in reported
judgment 2010 SCMR 431 that:

“Doctrine of equality, as contained in Art. 25 of the constitution, enshrine
golden rules of Islam and states that every citizen, no matter how high so
ever, must be accorded equal treatment with similarly situated persons--
- State may classify persons and objects for the purpose of legislation
and make laws applicable only to persons or objects within a class— In
fact all legislations involve some kind of classification whereby some
people acquire rights or suffer disabilities whereas others do not— What
however, is prohibited under principle of reasonable classification, is
legislation favouring some within a class and unduly burdening others—
Basic rule for exercise of such discretion and reasonable classification is
that all persons placed in similar circumstances must be treated alike
and reasonable classification must be based on reasonable grounds in
given set of circumstances but the same in any case must not offend
spirit of Art. 25 of the Constitution.”
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The isswae No. (vi) is also answered in negative.

19- Being c ustodian of law, the courts are required to maintain the norms of
justice and eqquity, litigants are to be respected not on account of Court’s power
to legalize inj ustice on technical grounds, but to remove injustice. By doing so,
and in respectful agreement with above noted findings and ratio observed by the
Superior Courts, we, therefore, hold that, orders passed during the hierarchy of
customs, based on adequate breach of natural justice and law, suffers from grave
legal infirmities are declared illegal, ab initio and of no legal effect on various

"g'ccouptg'f.ygsg@d and answered above, accordingly set aside. The appeal is

) Y

accordingly a llowed with no order as to cost.
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