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ORDER-IN-ORI AL . 136 OF 2015-16
M/s. Tata Textile Mills Limited
(NTN: 0698400-2 / STRN 12-06-5205-014-64) ;
Adj-1I/Coll/SCN-152/MCC-Export-PWL-15/Tata Textile/2015

" of Export Oriented Unit: (NTN 0698400-2/STRN 12-06-5205-014-64 dated 08.07.1996)

b)

g)

i)

Address

(a) 6" Floor, Textile Plaza, M.A. Jinnah Road, Karachi.

b) 10" KM, Multan-Mianwali Road,
Baggasher, Muzaffargarh
(hereinafter referred to as “responde

Export Oriented Unit - PWL-15/2010-EOU granted on 22. inder rule 3(2) of

Licence No. SRO 327(1)/2008  dated 29.03.2008 for import, without
payment of duty and taxes, plant, ‘maghinery, equipment,
apparatus, capital goods as wknate lals viz. raw Cotton
(5201.0000), Polyester FEi .0000) & Viscose Fibre
(5504.0000) required for th facture of yarn meuant for
export. The license was upto 19.05.2012.

Face Value Licence - Rs.50 million

License suspended on - 13.02.2015. De-b s subsequently allowed in the
light of order dat 3.2015 of Appellate Tribunal in Appeal
No.K-174/2015

Imports during Rs. 429,966,631/-

(01.01.2014 10 03.02.2015)

Amount of duty and taxes Rs. 16,580,904/-

Rs. 73,095,033/-

Rs. 25,286.810/-

Rs. 114.962.747/-

re in '@ 0% export target as prescribed

under sub-clause (i) clause (d) in Sub-rule (1) of Rule 2 of SRO
(1)/2008 dated 29-03-2008 during calendar year 2014.

lause (i) of clause (d) of sub- rule (1) of Rule 2 of SRO

'327(1)/2008 dated 29.03.2008 read with SRO 326(1)/2008

ated 29.03.2008 read with Sections 18, 19, 32(1), 32(2).

32(3A) of the Customs Act, 1969 during the calendar year 2014

and non-submission of requisite record of production despite

issuance of notice under Section 26 of the Customs Act, 1969

v/ order’:- Rule 14(5) of 327(1)/2008 dated 29.03.2008 read with under

ce Section 32(1)(2)(4) of the Customs Act, 1969, Section 11 of
the Sales Tax Act, 1990 and Section 148 of the Income Tax
Ordinance, 2001 for violating sub-clause (i) of clause (d) sub-
rule (1) of Rule 2 of SRO 327(1)/2008 dated 29.03.2008 during
the calendar year 2014 besides imposition of penaity under
clauses 1,10A & 14 of section 156(1) of the Customs Act. 1969
(read with sub-rule 5 of Rule 14 of SRO 327(1)/2008 and penal

payable

Nature of offence -

Provisions of law/rules/order
Sections Contravened

Provisions
Sections
is punish
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ORDER-IN-ORIGINAL . 136 OF 2015-16
g M/s. Tata Textile Mills Limited )
.. (NTN: 0698400-2 / STRN 12-06-5205—014-64)
Adj-11/Coll/SCN-1 52/MCC-Export-PWL-15/Tata Textile/2015

clause 12 of Section 156(1) of the Customs Act, 1969 due to
non-furnishing of complete information spite letter dated
31.03.2015.

2. And whereas, M/s. Tata Textile Mills Limited were granted a license on 22.12.
export oriented unit under SRO 327(1)/2008 dated 29.03.2008. The license at
machinery. equipment, apparatus, capital goods as well as raw materials viz. raw € /
Polyester Fibre (5503.0000) & Viscose Fibrézmmmmfor tﬁe manufaétice of yarn meant for
¢d upto9.0 5 012 without audit

operating an

Fizes import of plant,

export. The license expired on 19.05.2011, theret:ore, the license was ren,
urder Rule | 14(3y0f SRO"327(1)/2008 dated 29.03.2008 because one.
determine 80% export of their total production. However, when they appligd for renewal of license upto
19.05.2013, an audit was conducted to check whether they have a export target or not. The audit

revealed that they had not only imported duty/taxes free goods in ss of permissible face value of the

license of Rs.50 million but they also failed to fulfill the condition ©f at least 80% export of its production

during calendar years 2011 and 2012, as per following data o ir sales tax returns:-

Calendar %ageof |  Shortfall in 80% export |
Vesr Export Sales Local Sales To les export target (%)
2011 3,682,672,246 | 1,255,236,412 | 4 908,658 | 74.58% 5.42%
2012 3.698,461,924 | 1,102,182,239 ,163 | 77.04% 2.96%
3. And whereas, therefore, renewal was a ed and a contravention case was constituted against

them on 10.01.2014 for recovery of customs d nd taxes on all imports made by them from the date of

)14 i.e. date of preparation of contravention report. Meanwhile,

issuance of license i.e. 22.12.2010 to 31 4

report resulted in issuance of show ¢ " tice on 25.01.2014 and Order-in-Original No. 90/2014-15 dated
23.12.2014 establishing recove - 489,025,778/- worked out on statutory rate of duty and taxes. A

allowed upto 25.06.201

4. And whereas, it is pertinent to mention that during pendency of the adjudication proceedings,
procurements and production record was also sought fiom the unit vide letter dated 10.09.2014 to carryout
’g ’ Pagc 3
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ORDER-IN-ORIGINAL NO. 136 OF 2015-16
M/s. Tata Textile Mills Limited
(NTN: 0698400-2 / STRN 12-06-5205-014-64) )
Adj-1I/Coll/SCN-152/MCC-Export-PWL-15/Tata Textile/2015

audit for determination of percentage of export during the calendar years 2013 and 2014. but the requisite
information was not furnished completely despite notices / letters dated 07.01.2015 and,20.01.2015 issued

under Section 26 of the Customs Act, 1969. Due to non-submission of compl cord of procurements,
production, export etc., data of sales tax returns was sought from Regional Tax Office.

showed failure in achievement of export target as under:-

? Goods or eo Shortfall in
Calendar | Domestic Imports Services Direct Exports d 80% export
Year Purchases .
Supplied locally [ target
2013 | 1,743,903,840 | 293,920,625 | 1,401,350,601 | 3,485,946 71B3% 8.67%
| 2014 |2938,034,276 | 281,694,559 | 1,651,236,268 | 3,764,1 91, 9.51% 10.49%
S. It was also observed that facility of indirect export was nav abfu(nder EQU Scheme prior to

February, 2012. The same was allowed upto 20% out of 80% export produg:
10.02.2012. However, indirect export was never claimed by th license
securities prior to making local supplies for indirect export nar submitted any documentary proof to the effect
that the local supplies made by them to other export houses X
supplies were made by them against zero-rated invoite ubstantiate that the same were meant for
subszquent export by the purchaser.

6. And whereas, M/s. Tata Textile Mills Li
1990 vide Sales Tax Registration No.12-06-520
percent (80%) of their production to other co
Rule 2 of SRO 327(1)/2008 dated 29.03.2008
prescribed under SRO 327(1)/2008 datedk

therefore, their license was suspengd

wereiregistered on 08.07.1996 under Sales Tax Act,
ey were therefore required to export at least eight
rms of sub-clause (i) of clause (d) of sub- rule (1) of
. however, consistently failed {o achieve export target
2008 during the calendar years 2011, 2012, 2013 and 20:4
2£015 and a show cause notice was also issved ofi 13.02.20}
for cancellation of license. Simult ata of duty & taxes free import from 01.01.2014 to 03.02.2015
was sought from M/s. PRAL fi ation of contravention report t:or recovery of duty and taxes due to
failure in achievement in export tar, ring 2014. Since the percent exports made by M/s. Tata Textile Mills
Limited remained considerably than the target which is eighty percent (80%) as prescribed under sub-
clause (i) of clause (d) of s e (1) of Rule 2 of SRO 327(1)/2008 dated 29.03.2008. Hence failure in
achievement of éxport target'constitutes violation of sub-clause (i) of clause (d) of sub-rule (1) of Rule 2 of
SRO 327(1)/2008 'dated 29.03.2008 forfeiting thereby the right of availing the benefits of the Export Oriented

Units License during

fault period and is liable for its forfeiture and recovery at statutory rates amounting
10 Rs.114,962,747/- against import of consignments during 01.01.2014 to 03.02.2015 in the export oriented

unit in terms of Rule 14(5) of SRO 327(1)/2008 dated 2@.03.2008. Calculation of duty and taxes on statutory
Page 4
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ORDER-IN-ORIGINAL NO. 136 OF 2015-16
M/s. Tata Textile Mills Limited

(NTN: 0698400-2 / STRN 12-06-5205-014-64)
Adj-1l/Coll/SCN-152/MCC-Export-PWL-15/Tata Textile/2015

raies has been made due to the reason that the unit has misused the exemption by not meeting the export target
as required under SRO 327(1)/2008 read with SRO 326(1)/2008 dated 29.03.2008 and using exemption of one
scheme under SRO 327(1)/2008 dated 29.03.2008 so they were not legally entitled’ '
concessions available under any other scheme. This has also been clarified by the Boasdwvide letter C.No.
4(29)DTRE/2010-64766-R dated 07.05.2012 therefore the amount of duty and taxesyh : been calculated at
statutory rates. Violation of rules under SRO 327(1)/2008 dated 29.03.2008 does &rmit the licensee to

avail any partial exemption as rules have to be followed in letter and spirit.

i And whereas, M/s. Tata Textile Mills Limited are required to pay customs duty“@ng
to Rs. 114,962,747/-(Customs duty (Statutory) Rs. 16,580,904/-, Sales atutory) Rs. 73,095,033/~
s of sub rule 5 of Rule 14 of SRO
008, read with Sections 18, 19, 32(1),
lax Act, 1990 and Section 148 of the
of sub-rule (1) of Rulc 2 of SRO
A27(1)/2008 dated 29.03.2008 during the calendar year 201 sides imposition of penalty under clauses
I.10A & 14 of section 156(1) of the Customs Act, 1969 N b-rule 5 of Rule 14 of SRO 327(1)/2008.
M/s. Tata Textile Mills Limited also failed to submit ri s t vide notice dated 31.03.2015 issued under
section 26 of the Customs Act, 1969 which also att thi

Act, 1969.

and Income Tax (Statutory) Rs. 25,286,810/-) at statutory rates in terfh
327(1)/2008 dated 29.03.2008 read with SRO 326(1)/2008 dated 29.03.2
32(2). 32(3A) & 32(4) of the Customs Act, 1969, Section 11 of Sales

Income Tax Ordinance, 2001 for violating sub clause (i) o se (d

nal clause 12 of Section 156(1) of the Customs

8. Accordingly, M/s. Tata Textile Mills
32(2) of the Customs Act, 1969 read with”
1969 and Rule 14(5) of SRO 327(1)/2008 da

arachi was called upon to show cause under Section
8, 19, 32(1), 32(2), 32(3A), 32(4) of the Customs Act,
9-03-2008 further read Section 11 of the Sales Tax Act, 1990
and Section 148 of the Income Tax cer2001 for violating sub-clause (i) of clause (d) in sub-rule (1) of
Rule 2 of SRO 327(1)/2008 dated 2 03. read with SRO 326(1)/2008 dated 29.03.2008 as to why evaded
amount of duty and taxes to the t . 114,962,747/~ (Customs duty (Statutory) Rs. 16,580,904/-, Sales
Income Tax (Statutory) Rs. 25,286,810/-) may not be recovered
be taken against them under the Rule 14(5) of SRO 327(1)/2008 dated
A & 14 of Section 156(1) of the Customs Act, 1969, Section 148 of the
nce, 2001 and Section 33 of the Sales Tax Act, 1990.

Tax (Statutory) Rs.
from them and pe
29-03-2008 read

Income Tax Ordi

9. In this case the show cause notice was issued by my predecessor on 01-07-2015. The period of 120

days as provided in sub-section (3) of section 179 of the Customs Act, 1969, for conclusion of adjudication

proceeding was set to expire on 29-10-2015. However, thegaid time limits further stood extended to 20-11-
Page 5
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ORDER-IN-ORIGINAL NO. 136 OF 2015-16
M/s. Tata Textile Mills Limited

(NTN: 0698400-2 / STRN 12-06-5205-014-64)
Adj-11/Coll/SCN-152/MCC-Export-PWL-15/Tata Textile/2015

2015 by thirty (30) days on account of adjournment sought by the M/s. Tata Textile and Mr. Zafar Igbal
(Advocate authorized legal advisor by the respondents) vide their letters No. Nil dated ]0-07-2015, 27-07-
Sstors Act 1969, Further

tion)! 79 (3) ibid.

REPLY TO THE SHOW CAUSE NOTICE NO. ADJ-1I/ OLL/SCR-152
PWL-15/TATA TEXTILE DATED 1.7.2015. e

Humbly Sheweth:
Facts:

I That the respondent is a licensee of bond within the wark of the provisions of Custom Act, 1969
read with SRO 327(1)/2008 dated 29.3.2008 since 22. 010 as an export oriented unit.

2. That under the terms of said license, it was expected
during the year 2011 and 2012, the would be xportedip to 80% of the production, licensee was able
to export (direct) 76.12% and 77.04% ofit oduction respectively showing a marginal shortfall
which was made up with indirect exports made.to I ocal export oriented vendors.

from the licensee that goods produced however,

3. That the licensee was served with ajshowiicause in the past for the same violations, that is, non-
fulfillment of export quota and duty was,demanded on the total import of goods, however that show
cause notice was contested and theaCustom Appellate Tribunal vacated the order of the Customs
authorities, and directed to re-audit the production figures and to charge duty on the quantity of goods
which remained short, thatiis, on'3.88% and 2.96 % of the shortfall. The said order of the Tribunal is

4. That on the same groung
the year 2013 and 2014
incorrect as permissible indire

is a shortfall of 8.6% and 10.5% of the direct export, which is factually
export has not been accounted for, thereby misreading of available
act during these years with the support of indirect sales the licensee

It has fi ;‘,‘ her been alle

s that the licensee has violated the provisions of sections 32(2), 18, 19, 32(1}.
32(2) 32(4} of the Gustoms Act, 1969 along with Section I1 of the Sales Tax, Act, 1969, section 148
of the Ingome Tax Ordinance and rule 14(5) of SRO 327(1) 2008 dated 29.3.2008, these allegations
are, howeveradeni€d as the licensee never violated any of the directive provisions of law

6. That the licencee vehemently denies the charges framed against him on the following among other
grounds: !

Collector

Page 6
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a)

b)

<)

d)

¢)

h)

ORDER-IN-ORIGINAL NO. 136 OF 2015-16
M/s. Tata Textile Mills Limited

(NTN: 0698400-2 / STRN 12-06-5205-014-64)
Adj-11/Coll/SCN-152/MCC-Export-PWL-15/Tata Textile 2015

As per allegation No.3 of the show cause notice, it has been alleged that the licensee failed to
provide records demanded for conducting the audit. The allegation is denied the licensee
submitted the required record on 9.3.2015 (copy of letter attached). It is evident from para 3 of
show cause notice that audit required in terms para 14(2)(3) was never con
show cause notice is illegal. .

“wiolation, as the

As per sub-clause (i) of clause (d) of the rule 2, there does not 2xi Vi
se\granted to him, as

licensee is engaged in manufacture and export of goods in terms of
such the licensee has not violated the conditions of his license. '

Rule 14(5) of the EQU Rules 2008 provides that the quantum or percentage of annual
production should be as per the rules, the licensee produc d exported g
aforesaid rule as amended vide SRO 163(1)/2012 dated 1 , the facility granted vide
SRO dated 10.2.2012 now stands extended retrospectiyely as the said notifications is a
remedial legislation, hence the amended clause (i) of rules (2) o 327(1)/2008 now allows
sale through local supply up to specified limit 20% inthis\case the licensee thus not only
exported manufactured goods but also sold the goods i \the'local market in accordance with

Circular No. 24 of 1999 being a standard
government agencies. Hence the domestigisa

exempt and no charge of taxes has béen gaste d upon the exports, it is also submitted that with
{'sales tax etc, as per the procedure in vogue, there is no
charge in the show cause notice/that exports made by the licensee were in any way violative of
the provisions of the EOU and SMERules 2008.

“Wicensee is also not sustainable in law as it amounts to
/ can only be done within the framework of section 13 of the
1@ licénsee a cause notice, no such cause notice was ever issued,
ense is against the requirements of section 13 of the Customs Act,

That demand of duty frof
cancellation of his li W
Custom Act, after se
hence the cancellati

ported goods and machinery is also not warranted by law as the
138 been used for the production of exportable goods and imported raw
d. constimed for the manufacture of exported goods, the same is evident from the
Se ts have not denied by the department, hence the licensee has not violated

s of section 156(1), 10A and 14 are not attracted as neither the contravention
report fiopgthie show cause notice allege intentional default of these provisions of law on the
part of licensee, it may be submitted that exports are dependent on demand and supply of the
market, if the demand does not exist, the manufacturer cannot be forced to sale the goods, as
the fault of market behavior is beyond one's control; hence no element of intentional or willful

default can be attributed on the part of liceﬁsee
Page 7
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i)

k)

m)

ORDER-IN-ORIGINALNO. 136 OF 2015-16

M/s. Tata Textile Mills Limited
(NTN: 0698400-2 / STRN 12-06-5205-014-64) )
Adj-II/Coll/SCN-152/MCC-Export-PWL-15/Tata Textile/2015

The notice has not been issued in accordance with law as the requirements of each sub-section
of section 32 with reference to the acts of the licensee have not ified; as such the
show cause notice is not enforceable being defective.

No violations of section 18 or 19 of the Custom Act, 19¢9 have te
licensee as section 18 only prescribes condition when import duty Hed®Hie
19 prescribes the power of the 'Board' regarding grant of exemption
does not provide any prohibitive clause, as such there is no violation o
licensee.

itted by the
. ble and section
payment of duty and
ese provisions by the

The show cause notice is defective in as much as that it do€s fot dig@loseSthat which specific
sub-section of section 32 has been violated by the licens
different situation and provides different time frame angd its requirements are distinct and
separate as cach type of notice spccnf ed in secnon 32 \

y, or erroneous refund, where specific

section (2) of action 32 relates to non Ievy, sho »
€iand custom staff stands established,

allegation of existence of collusion between thedi
there are no such circumstances present on thel fag
each sub-section of section 32 prescribes different requirements, and since specific particulars
in this regard are not stated in the notice, t lice.is’
dictates of law as contained in sub-section , and (4) of the Custom Act, 1969.

1125(1)/2011, 809(1)/2009 and 727

notifications and are not tagged with any,
through these notifications can neit}
hence the plea that multiple bene
law. Each notification is indepe!
in the notification.

fi ained by the licensee are illegal is not warranted by
ntand has extended benefit subject to conditions prescribed

That no post expo :
complainant as such emd of Iev:able duty is not warramed by law. Further by not
conducting the m to
vitiated.

Under these circumstanges, itds'respectfully prayed that the show cause notice dated 01.7.2015 be

vacated as th

am

Has not issued in accordance with law.

follow the dictates of rule 14(2} {3} have vitiated the processing as having
of law.
ue as it fails to provide specific charges in terms of section 32 of the Customs

). Failure
fo

1)

Act, 1969
(iv)  Is against the law and facts of the case.
-sd/-
Respondent (S

Collector Page 8

Collectorate of Customs [Adjudicatian-il)
Custom House, Karachi



ORDER-IN-ORIGINAL . 136 OF 2015-16
M/s. Tata Textile Mills Limited
(NTN: 0698400-2 / STRN 12-06-5205-014-64) )
Adj-11/Coll/SCN-1 52/MCC-Export-PWL-15/Tata Textile/201 5

As per file record indicated that the reply submitted by the respondents was forwarded to the Model

Customs Collectorate of Export, Customs House, Karachi for furnishing wist: comments. The

Collectorate submitted parawise comments, the same are reproduced hereunder:-

M/s. Tata Textile Mills Limited,
6" F loor, Textile Plaza, M.A. Jinnah Road, Karachi

PARA-WISE COMMENTS ON THE WRITTEN
N().ADJ-II.COLL/SCN—152/MCC-EXPORTS/PWL-15/I'ATA T

"BEFORE THE COLLECTOR OF CUSTOMS (ADJUDICATIO
6" FLOOR, CUSTOM HOUSE, KARACH]I

spondents

PLY DATED 04.08. THE SHOW CAUSE NOTICE

Para-wise comments on the written reply dated 04.08. 10 the show cause notice submitted by Mis.

Tata Textile Mills Limited are as under--

Facts:

Para-]

Para-2

Admitted that M/s. Tata Textile Mills
22.12.2010 for operating an ex,
327()/2008 dated 29.03.2008,
apparatus, capital goods aspwella
(5503.0000) & viscose fibre

export.

ired were granted a license No.PWL-15/2010 on
d unit under SRO 326(1)/2008 read with SRO
authorizes import of plant, machinery, equipment,
materials viz. raw cotton (5201 .0000), polyester fibre

¥4.0000) required for the manufacture of yarn meant for

tion No.12-06-5205-014-64, M/s. Tata Textile Mills Limited were
registered undergSales Tax' Act, 1990 on 08.07.1 996, therefore, they were required to export
atleast 80% i \total production under Rule 2()(@d)(i) of SRO 327(1)/2008 dated

29.03:2008. 14 declared by the unit in their sales tax returns revealed that they failed to

As per Sales Tax

entage of export during this period was 74.58% and 77.04 % respectively as per

Jollowina date f their sales tax returns:-
Calenda - o e I | %ageof | Shortfail in $0%
‘ r Year | ExportSales Local Sahfs Total Sales { expait export target (%)

%c» Page 9
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Para-3

Para-4

Para-5

Jacility of indirect export isg

ORDER-IN-ORIGINAL NO. 136 OF 2015-16

M/s. Tata Textile Mills Limited
(NTN: 0698400-2 / STRN 12-06-5205-014-64)
Adj-1l/Coll/SCN-152/MCC-Export-PWL-15/Tata Textile/2015

2011 3,682,672,246 | 1,255,236,412 | 4,937,908,658 74.38% |  5.42%
2012 | 3.698,461,924 | 1,102,182,239 | 4,800,644,163 77.04% | 2.96%

The percentage of export stated by the respondent in this para 6 and 77.04% is

incorrect.

This para narrates history of the case which does not need comments.J er pertinent (o
ustoms Act, 1969

ed 05.03.2015 passed

point out that the Collectorate has filed a reference under section 196
in the High Court of Sindh, Karachi on 30.05.2015 against the Order a
by the Customs Appellate Tribunal in Customs Appeal No.K-174 / 20!‘ 3

Admitted that another show cause notice dated 01.0
recovery of Rs.114,962,747/- due to failure in achiev

15 _has been issued to them for

80% export target during 2013

& 2014. The percentage of export and shortfall are below:-
| S'horlfall
0 . d |
Cale Domestic I Direct /oqge of in 80% |
ndar Imports direct
Purchases Exports export
Year export \
larget |

2013 | 1,743,903,840 | 293,920,625
2014 2,938,034,276 1281.694.559

3,485,946,974 71.33% 8.67%
3,764,191,279 | 69.51% 10.49% |

It is admitted that according to a ing 8RO 163(1)/2012 dated 10.02.2012, the licensees of
export oriented unit were all indirect export out of 80% of production. But this
ertain conditions of seeking permission and depositing
securities with the regulatok)
respondent never sub security or even intimated to the regulatory Collectorate about
zero-rated supplies lbein, e by them to avail benefit of indirect exports. Mere claiming
indirect export wi illment of prescribed conditions is not binding on Customs for the

purpose of detérmination/of export target. Since no security has ever been submitted by them

Sfor maki i 20% indirvect export, therefore, benefit of 20% indirect export cannot be

Ms.
countries which constituted violation of sub clause (i) of clause (d) of sub- rule (1) of Rule 2 of
SRO 327(1)/2008 dated 29.03.2008. As a result of this violation customs duty and taxes are
recoverable from them in terms for rule 14(§) of SRO 327(1)/2008 dated 29.03.2008 read with

gﬁ Page 10
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Grounds:

Para-6 (a)

Para-6 b)

/’ura-6(c}

/’ura-o'(d)

IGINAL N . 136 O

Textile Mills Limited
(NTN: 0698400-2 / STRN 12-06—5205-014-64)

Adj-1l/Coll/SCN. I 52/MCC-Export-PWL-l 5/Tata Textile/2015

M/s. Tata

SRO 326, (D)/2008 dateq 29.03.2008 JSurther readq With section | 8 19 and 32(34) of the Customs
Act, 1969, Section 11 of Sales Tay Act, 1990 and Section 162 of Income T Ordinance, 200, i

Denied. Mys, T, ata Textile Mills Limited failed 1o submir monthly stagemen Showing details of

local purchases in (he Jorma of Appendix-y of SRO 327(0/2008 dp 4 29.03.2008 and in the
Jormat sey our in Annex-I 11 Vi of Collectorate s letter dated 10.0 )20 4 and 07.0;. 2015.

Denied. Fajtyre in export 0f'80% o Production to othey coxntries constitutes v, on of sub
clause (i) of clause (q) of sub- rule (1) of Rule 2 of SR 72008 dated 29 03.2008, which
is not only Punishable undey rule 14(5) ipiq but al €s recovery on the £oods importe
without paymeny of duty and taxes.

Denied. The percentage of €xport made by ¢
2011, 2012, 2013 & 2014, g shown
29.03.2008 vige SRO 16312012 date
prevequisitey / conditions of SRO | 6.

y s than 80% of theiy Production during
amendmenr iy SRO 327(0/2008 dated
.02.2012 is yoy retrospective, Moreover.,
ated 10.02.2072 have not been Sulfilled by

them.

Page 1]
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ORDER-IN-ORIGINAL NO. 13 6 OF 2015 .6
M/s. Tata Textile Mills Limited

(NTN: 0698400-2 / STRN 12-06-5205-014-64)
Adj-11/Coll/SCN-1 52/MCC-Export-PWL-15/Tata Textil 2/2015

Para-6(e) Denied. Theé payment of duty and taxes is being demanded as per r ile 14(3) of SO 327(1)/2008
dated 29.03.2008.

Para-6(f) Denied for the reason stated in sub-para (e) above.
Para-6(g) Denied. The duty and taxes on the machinery / spares imported uder 327(D/2008 dated
20.03.2008 is also recoverable because the production made theg? \has not been made to

the extent as required under the relevant rules.

Para-6(h) Denied. The extent of export per annum has been ly prescribed in the rules. The
respondent should have considered the principal of dema upply before seeking license

for duty and taxes procurements.

Para-6(i) Denied. The show cause notice clearly quotes th irement of law under rule 2(1)(d)(i) of
SRO 327(1)/2008 dated 29.03.2008 and co a

with relevant provisions the Customs Act, 19
Para-6(j) The provisions of section 18 & 19 ms Act, 1969 are applicable because customs

impo.

ential action prescribed rule i4(5) ibid read

duty is to be charged on the goo by the units under the rule made under section 19

ibid.

Para-6(k) The relevant sub-section stan plicable in case only the relevant section of the Customs Acl,
1969 has been cited in on(ravention report / show cause notice.

Para-6(1) The contention Sespondent is admitted to the extent that the notifications SRO
822(1)/2007, 5 /2 1125()/2011, 809(1)/2009 and 727(1)/2011 are independent 1o each
other. For th eason, the exemption available under multiple notifications cannot be
claimed / e. nultaneously in the light of Board's letter C.No.4(29)DTRE/2010-64766-

2 and C.No.4(29)DTRE/ 2010-109663 dated 24.07.2014.
The Collectdrate has determined the percentage of export and short fall in the 80% export

Para-6(m)
target from scrutiny / audit of sales tax returns submitted by M/s. Tata Textile Mills Limited.
expbriation audit for release of securities was not required when all imports are being
charged for duty and taxes under rule 14(5) of SRO 327(1)/2008 dated 29. 03.2008 due 1o non-

achievement of 80% export target.
Praver: k

Collector ege 2
Collectorate of Customs {Adjudication-ll)
Custom House, Karach



QRDER—IE-ORIQ!EAL NO. 136 OF 2015-16
M/s. Tata Textile Mills Limited

(NTN: 0698400-2 / STRN 12-06-5205-014-64)
Adj-11/Coll/SCN-152/MCC-Export-PWL-1 S/Tata Textile/2015

It is humbly submitted that the respondent had failed to achieve the export targe! in the years
2011 and 2012, therefore, recovery of Rs.489,025,778/- was established vide Order-in-Criginal No.
No.90/2014-15 dated 23.12.2014 besides imposition of penalty. Again they have

o fafled to meet the
condition of at least 80% export to other countries during the years 2013 and 2014, .1 the instant
show cause notice has been issued. The same may be decided in the light of -Criginal No.

No.90/2014-15 dated 23.12.2014.

sd/-

Muhammad Ahsan Khan
Deputy Collector
(Export Oriented Units)"”

12. The authorized representative (advocate) of the responde ared.on behalf of the respo A 1t on

17-08-2015 and submitted additional arguments against the paraise comments submitted by the department,

which additional arguments are reproduced hereunder for ready ref

“REPLY TO PARA WISE COMMENTS TO THE WRI PLY DATED 04.08.2015 TO THE SHOW
CAUSE NOTICE NO. ADJ-HL.COLL/SCN-152/MC PWL-15/TATA TEXTILE/2015 DATED
01.07.2015.

Humbly Sheweth:

Reply to Para wise comments are as under:

FACTS:

Para-1: Needs no comments.

Para-2: During 2011-12 el uring 2013-14 the Complainant has Jailed into account the
permissible indir ris and by adding the indirect exports the answering Respondent met
the desired target. .

Para-3: Needsyno ¢ cept that complainant’s Point of view to penalize the respondent was not
ac ms Appellate Tribunal Karachi, and the demand Of duty and penalty was
a unal and that Order still holds in the field.

Para-4 Dehied. The réspondent filed request to Customs fo Prescribe the procedure for Rule 2 (d) (1)
of 327(1)/2008 Regarding securities to the satisfaction of Collector.

Para-3 Denied. The respondent met the target with the help of indirect export. Further more how

markets behave and in what direction the demand and supply curve tilts is not controlled by
producers. The market factors are 1o be taken into consideration by the authorities and a

7 S Page 13
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Para-6

Para-6(a)

Para-6(b)

Para-6(c)

Para-6(d).

Para-6(e)

Para (f).

Para (g)

Para(h)

Para(i)

Para (j)

Para(k)

 taking any action against the licensee.

ORDER-IN-ORIGINAL NO. 136 OF 2015-16
M/s. Tata Textile Mills Limited
(NTN: 0698400-2 / STRN 12-06-5205-014-64)
Adj-11/Coll/SCN-1 52/MCC-Export-PWL-15/Tata Textile/2015

realistic picture is to be accepted by the department, The law does not prohibit the authorities
lo take a realistic view; hence the issuance of show cause notice is misconceived.

Denied. As is evident the respondent met the targets as a good nu
made in the local exporters. In these circumstances, the relevant

unber. of %age sales were
RO doe.- not provide for

Denied. The relevant SRO lays down duty to submit appendix-5, but there 1s no provision in
the SRO to submit any other appendix, hence the statement of the e thant is misconceived.
The statements as prescribed in appendix - 5 are being regularb’submitied. The statement
prescribed by the Collectorate in the format of Annex I through 1V are vequired for the renewal
of EOU license and the respondent had been submitting t (

as is evident from respondent's letter dated March 9, 201

Denied. As explained in our reply to show cause not
provided in the relevant notification.
Denied. The %age of export along with local sale . exCe,
the evidence produced before Hon'ble Tribunal. Andieven on this count decision was given by
~he Customs Tribunal in favor of the respond, ting the evidence of indirect export.

As is admitted by the department, indirect t has taken place and in this manner the
licensee has achieved the target fixed, therefore, the situation does not call for issuance of
show cause notice within the framework of SR /2008, '

ds'the target of 80% as is evident from

denied. The demand raised is not i
conducted to determine leviabili

ion in'the SRO to demand duty on the machinery and spares.
artment is thus illegal and not based on the provisions of SRO
that is Rule 14 (5). The s e talks of demand of leviable duty which is to be caleulated
through audit but in_this‘\ease no audit was overdone. There is no provision in the ~RO to
demand duty on mac imported.

Denied. There is no such provi
The demand raised by the ,de

ified in the SRO has been achieved by selling the goods to other
Denied. The provisions of SRO are being misinterpreted Rule 2(1) (d) (I) only defines a
licensed unit a actionunder rule 14 (5) can only be taken once the audit is done.

Deptied. Thesépro visions of law do not have any co-relationship with the issues involved in the

Stalks of levy of duty which is done when GD's are presented to customs and
seetion 19 talks of exemption and under said section SRO 327 has been issued. Hence there is
nowiolation of section 18 & 19 of the Custom Act, 1969.

Al the sections quoted in the show cause notice are irrelevant and misconceived. It is
now settled law that where the show cause notice fails to show what mis-declaration was made
and that the licensee had reason to believe that such statement was untrue, Jor that department

\Ep Page 14
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ORDER-IN-ORIGINAL NO. 136 OF 2015-16
M/s. Tata Textile Mills Limited

(NTN: 0698400-2 / STRN 12-06-5205-014-64)
Adj-11/Coil/SCN-152/MCC-Export-PWL-15/Tata Textile/2015

has to produce evidence, but in the present case there was no such evidence presented by the
complainant, hence charging the respondent under Section 32 is totally misconceived.

Para () .Denied. Board's letter cannot lake away the rights granted undéy, a' notification of the
government. Furthermore, the letter referred to do not relate to EOU's hénceéthas no relevance
in this case.

Para(m) No audit has been done and no audit report is on record, hence the who
misconceived. )
That as far as the question of submission of the securities in&re‘cl export is concerned,
the Appellant requested the Collector of Customs ris Karachi, vide their letter dated
9.10.2013, to clarify, the procedures under Rule 2(d) (I), of 327(1)/2008, Enabling the
Appellant to deposit [he securities. However, no I was received from the learned
Collector.

That having failed to receive any reply to the' t's letter, the appellant once again
addressed a reminder to the learned Collector vide their letter of 21" October 2013, In para 3
of the aforesaid reminder, it was specifically painted out, that the appellants were unable fo
comply with the procedures set out in S, 271hid since the mechanism) modus operandi of
securities provided in SRO 327 was absent. Para 3 ibid is reproduced below for
the sake of ready reference:

" We by this application request youk good office to clarify the same as we understand that the
irities to be given upto the satisfaction of the Collector
Vloreover, we have not found any SOP or Public Notice

concerned is not provided in th )
accordance with the provisions EOU Rules "™,

in order to comply the same i

thi@ctober 2013 to clarify the procedures for furnishing securities,

which 'were conspicuois b ir absence in rule 327 ibid. However, inspire of three reminders, the
learned Collector did not’ o the appellant 's queries, which could have the effect of causing
irreparable damage to anexperter making an annual export in billions of Rupees.

That it is a welliset!8d law that any authority vested with enormous powers under a statutory

sinate a tax payer in a single transaction) in the’ words of CorneiusCJ cannot
X psses 10 a bona fide exporter, on account of its own defaults. The public
wries exercising public powers cannot approbate and reprobate all at the same time. In other
tpublic functionary cannot give a command to a subject to comply with certain procedural
ashof law and yet fail to prescribe that procedure and then catch the innocent exporter by the
neck on thelallegation that he has not complied with the so called mechanism or procedures in

complying with the procedures in giving securities as set out in the statutory instrument.

Junctio
words

IT IS SUBMITTED WITHOUT PREJUDIE, that reference is made, without prejudice, (o
the allegation, that there is a shortfall of 8.67%) for the year 2013 and 10.49% Jor the year 2014, So,

Page 15
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ORDER-IN-ORIGINAL NO. 136 OF 2015-16
M/s. Tata Textile Mills Limited
(NTN: 0698400-2 / STRN 12-06-5205-014-64)
Adj-11/Coll/SCN-152/MCC-Export-PWL-15/Tata Textile/2015

the penalty, if at all, can only be levied on that portion, which is admitted as a shorifall. Cru-cification
of an importer on an insignificant and nominal short fall shall itself be ultra-vires However, if SRO
327(1)/2008 dated 29.3.2008 is interpreted in the unlawful manner, In whici, it being presently
interpreted in the show cause notice, would render SRO 327(1)/2008" subjeét to Constitutional
Challenge. The Supreme Court of Pakistan has held, that any unreasonable législatiomshall be void.
In a cdse of Indian jurisdiction it was held, that the provisions of section 115(2) Wfthesadian Customs
Act, 1962, in relation to the confiscation of vehicles do cast an unreasonableibuy dewon the owner of a
vehicle, Hence, the provisions of section 115(2) ibid was therefore, helg Wstitute unreasonable
restrictions on the fundamental rights guaranteed by Article 19 of the Indian §titution and parallel
provisions in the Constitution of Pakistan.

That the invocation of section 32 of the Customs Act, 1969, and othey irrelevant sections cited
in the show cause notice is wholly malajide. The provisions of secti ean only be invoked, if it is
shown, [hat some positive declaration on facts has been®wade. (see Quetta Textile Mills v.
Government of Pakistan C : No. DJ 1721/ 11987 1990 A.L.D, 38 claiming of the benefit of SRO
327 ibid is not a declaration, but a mere claim. (see North: stics Ltd. u. Collector 1998 (101)
ELT 549 (SC).See also as many as 15 cases in this resp ited at'page 635 of our bool on Customs
Act 1969, in support of this view.

That the show cause notice is wholly against t cision of the appellate tribunal contained in
para 17 of its order dated 05-03-2015, in which t observed as follows in an identical case:-

"The upshot of above discussion is that this of the view that the order in original passed
by the Collector is very harsh, who has d the amount of Rs. 48,90,257,78/- on the total
production of appellant during the period

"Therefore, this appeal is accepted, i
are only entitled to demand duty a

d order is set aside and it is held that the respondents
1 the shortfall of 5.42% and 2.96%determined by the

«To this extent the case is r
with a direction to make
opportunity of hearing".

editiously. Respondents are further directed that pending above as
-e.shall "be taken against the appellants in terms of their imports, exporis
af their EOU facility".

is of statul rates of duty. However sub rule 5 of rule 14 of SRO 327 stipulates, that the
n initiaté proceedings for the recovery of " leviable duties and taxes".

HoweVer, in juxtaposition to statutory rates of duties, leviable rates of duties mean the effective
rate of duties based on the basis of following computations:-

aj Statutory rates reduced by any conGessionary rates prevailing in the field or

Collector Page 16
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ORDER-IN-ORIGINALNO. 136 OF 2015-16
M/s. Tata Textile Mills Limited

(NTN: 0698400-2 /| STRN 12-06-5205-014-64)
Adj-11/Coll/SCN-152/MCC-Export-PWL-15/Tata Textile/2015

b) Statutory rates plus any additional or regulatory duties which may for the time being
be enforced.

That according to Maxwell it is a well settled law that all taxing
strictly. There is no room for intendment, or, for making inferences. T
clearly provides that the legislature is never short of words and it must use t
which are really intended for the purpose of legislation Therefore, if i Il intended by the
legislature to recover duties and taxes at the statultory rates, then the wora utory rates must have
been used in sub rule 5 of rule 14 of SRO 327 as nothing prevented the'law makers to use the words
'statutory' rates in sub rule 5 ibid. since legislature is never short of words. No authority has the
power to replace the words leviable rates with the words 'statuto dito declare that both are
he FBR, it is submitted

have to be interpreted
of cassus omissus
ds in the statute

with respect.

That in the present case, the effective rates or the
Income Tax as well as duties and taxes are entirely differe
machinery from customs duty is wholly exempt under
Sth schedule and SRO 1125. Therefore by no proces,
the statutory rates of duties. -

tes both in respect of Sales Tax,
statutory rates. For instance textile
9 and the benefit of Sales Tax under the

re ing the appellants can be inflicted with

It is accordingly prayed that the conten K use notice does not constitute any violation
of law, hence the SCN may be vacated
-scd/-
Counsel for the respondent

13, The additional reply submitted by ndent forwarded to the Collectorate for submission of

parawise comments, which additional parawaisg.comments is reproduced as under:-

BEFORE T 0’3%’5
6 OOR, (

M/s. Tata Textile Mills Limited;
6" Floor, Textile Plaza, M.A. JinnahRoad, Karachi ........coevunvennens Respondents

OR OF CUSTOMS (ADJUDICATION-II)
USTOM HOUSE, KARACHI

PARA-WISE COMMENTS ON TH
MILLS LIMITED'D ;."ﬂ%j'

Hcarin in the case of show cause notice dated 01.07.2015 issued to M/s. Tata Textile Mills Limited

was held on 17:08.2015. The respondent submitted a rejoinder dated nil on the para-wise comments submitted
by the Collectorate‘onithe written reply dated 04.08.2015 to the show cause notice. Para-wise comments on

the rejoinder are as under:-
Facts: 6
Para-1 No comments.
Collector

Collectorate of Customs {Agudicition i) Page :
Custom House, Karachy ‘



ORDER-IN-ORIGINALNO. 136 OF 2015-16
M/s. Tata Textile Mills Limited
(NTN: 0698400-2 / STRN 12-06-5205-014-64)
Adj-1I/Coll/SCN-152/MCC-Export-PWL-15/Tata Textile/2015

The facility of indirect export upto 20% was allowed vide amending SRO 163(1)/2012 dated

10.02.2012 prospectively. The same was not admissible during 201 ich short fall in 80%

) certain conditions of
seeking permission and depositing securities with the regulatory Colle ainst supplics
r even intimated
to avail benefit of

rescribed conditions is

not binding on Customs for the purpose of determination port farget. S
ever been submitted by them for making supplies as

20% indirect export cannot be extended to them for ination of export target.

Para-3

Para-4 No procedure was required to be pr ed for indirect export as the provisions of amending

SRO 163(1)/2012 dated 10.02.20 ere quite clear prescribing securities / permission of the
to be made as indirect export. The respondent’s
2013, 21.10.2013 and 30.10.2013 for laying down

ithout any security. Thus the same cannot be made basis for

application vide letters d
procedure for indirect expor
claiming indirect export'being ‘Without fulfillment of prescribed conditions.

Paru=3 Denied. M/s. Tdta Textile, Mills Limited consistently failed to export 80% of production to

other countrie enefit of 20% indirect export was not available under the rule prior to
10.02.2012.

Para-6 e was not admissible prior to 10.02.2012. Subsequently after 10.02.2012
Mills Limited failed to apply for indirect export on submission of securities.

same cannot be cldimed at this belated stage.

Para-6(a) Local purchases were also required to be submitted in the format of Appendix-V of SRO
327(1)/2008 dated 29.03.2008 as the sales tax invoice No. & Date were also specified in the
column (2) of Appendix-V for declaration of related data. M/s. Tata Textile Mills Limited

Page 18
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Para-6(b)

Para-6(c)

Para-6(d}

Para-6(e)

Para-6(f)

Para-6(g)

Para-6(h)

ORDER-IN-ORIGINAL NO. 13 F 2015-16
M/s. Tata Textile Mills Limited
(NTN: 0698400-2 / STRN 12-06-5205-014-64)
Adj-11/Coll/SCN-1 52/MCC-Export-PWL-15/Tata Textile/2015

failed to submit the same. That is why information in the format set out in Annex-I, I1, 111, IV
of Collectorate’s letter dated 10.09.2014 and 07.01.2015 was sought for determination of

percentage of export quantitatively.

ics in terms of sub
ed 29.03.2008. The

recovery of duty nd

The respondent were required to export of 80% of production to othcie
ciause (i) of clause (d) of sub- rule (1) of Rule 2 of SRO 327(1)
respondent failed to do so, which is punishable under rule 14(5) besh

:axes exempted under the above notification.

Denied. The percentage of export made by them was |
2011, 2012, 2013 & 2014, as shown in the show
327(1)/2008 dated 29.03.2008 vide SRO 163(I)/
oreover, prerequisites / conditions of SRO I
fulfilled by them.

10.02.2012 is not retrospective.
2 dated 10.02.2012 have not been

The indirect exports being claimed by,M/si{[ata Textile Mills Limited on account of local
supplies against Standardized Purchase r (SPO) are not export under Sales Tax Act. 1990
as well as EOU Rules. SRO 327(I)

indirect export. The prerequisi

atéd 29.03.2008 lays down its own mechanism for
ions for the same have not been complied with by

the respondent, therefore, benefi me is not admissible to them.

% taxes is being demanded as per rule 14(5) of SO 327(1/2008
\iresof the respondent in 80% export during 2013 & 2014.

Denied. The payment of di
dated 29.03.2008 du
Denied.

Denied. Rule "14(5 SO 327(1)/2008 dated 29.03.2008 stipulates that proceedings for

afhpenaliaction shall be initiated in case of non-achievement of export target or other

rec

violation of ru

d. The' extent of export per annum has been clearly prescribed in the rules. The

should have considered the principal of demand and supply before seeking license

b

‘ Collector
Col.e:!ufa:eo!fus(om.’.:d;ucwatron.u) Page 12
Custom House, Karach

respon

for duty and taxes procurements.



Para-6(i)

Para-6(j)

Para-6(k)

Para-6(1)

Para-6(m)

Prayer:

RDER-IN-ORIGINAL 0. 136 OF 2015-1¢
M/s. Tata Textile Mills Limited
(NTN: 0698400-2 / STRN 12-06-5205-014-64) ‘
Adj-Il/Coll/SCN-l52/MCC-Export-PWL-15/'I' ata Text:1e/2015

Denied. The audit under rule 14(4) is prescribed for determinati on of export target as per rule
2(1)(d)(i) of SRO 327(1)/2008 dated 29.03.2008 and consequential action is prescribed rule
14(5) ibid read with relevant provisions the Customs Act, 1969,

benicd. Section 18 was involved for levy of customs duty whic
19 under the rules made under section 219 ibid.

Denied. Recovery of customs duty and taxes cannot be made wi
the Customs Act, 1969,

nvoking section 32 of

@ N
Board vide letter C.No.4(29)DTRE/2010-64766-R te .05.2012 and C.No.4(29)DTRE/
2010-109663 dated 24.07.2014 clarifies that

notifications cannot be availed simultaneously.

emption available under multiple

not restrict exemption under one
applicable regime,

The percentage of export and short fall in 80% export target has been determined from
serutiny / audit of sales tax returns submit s. Tata Textile Mills Limited in terms of
rule 14(4) of SRO 327(1)/2008 dated

securities was not required when aii. i

10812008, Post exportation audit for release of
Orts are being charged for duty and taxes under rule
14(5) ibid due to non-achievem en

i K. e

laying down procedure for indireey,

The respondent’s applicatio ters dated 09.10.2013, 21.10.2013 and 30.10.2013 for

made basis for claiming! indirect export being without fulfillment of prescribed conditions.

Moreover, no proc uired to be prescribed for indirect e'xport as the provisions of
amending SRO 16

permission of t

012 dated 10.02.2012 were quite clear prescribing securities /
Collectorate on for supplies to be made as indirect export. The
respondent dig tany security for claiming indirect export, therefore, benefit of 20%

extended to them for the purpose of determination of export target.

0 der of the Honourable Appellate Tribunal vide No.K-174/2015 dated
Collectorate has filed.a reference under section 196 of the Customs Act, 1969
h is sub-judice in the High Court of Sindh, Karachi.

The respondent had failed to achieve 80% export target in the years 2011 and 2012, therefore,

recovery of Rs.489,025,778/- was established vide Order-in-Original No. N0.90/2014-15 dated 23.12.2014
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ORDER-IN-ORIGINALNO. 1306 Ur suia-sv
M/s. Tata Textile Mills Limited

(NTN: 0698400-2 / STRN 12-06-5205-01:4-64)
Adj-11/Coll/SCN-152/MCC- Export-PWL-15/Teta Textile/2015

“besides imposition of penalty. Again they failed to meet the condition of atleast 80% export to other countries
during the years 2013 and 2014, therefore show cause notice has been issued for recovery of duty and taxes
involved on goods imported conditionally for export of total production to the gxtent 6f 80%. The case may
therefore be decided in the light of Order-in-Original No. N0.90/2014-15 dated 22. 4 for parity.

5 dl-
mmad Ahsan Khan )
Soliector of Customs
b, Oriented Units)

14.  Final hearing in the matter was fixed on 05-10-2015. The A of the respondent appeared for

hearing and reiterated what had earlier been stated that they were awaiti e response of the Federal Board

jourpments and requested that the case be held in
' from the Federal Board of Revenue. While
t to approach the relevant authorities and seek

clarification or condonation as deemed appfopriate. However, the case cannot be kept pending for an

16. 1 have gone through the cas€ r Gord and perused the replies submitted by the respondent and the
department. The case against spondent has been framed on the ground that the respondent failed to
achieve the 80% export of its for the year 2013 and 2014 as required under Sub clause (i) of
Clause (d) of sub- rule (1), of SRO 327(1)/2008 dated 29-03-2008. The respondent made direct
exports upto 71.33% during 2013 and 69.51% during the year 214 falling short by 8.67% & 10.49%
during the year 2013 and{20 [ #fespectively from the requiéile 80% export target as required under law.

requisite 80% export target constituted violation of Sub clause (i) of Clause
of SRO 327(1)/2008 dated 29-03-2008, which was punishable in terms of Rules

01-01-2014 to 03-02-2015. The respondent on the other hand has argued that the similar case was made out
against them for the year 2011 and 2012 for not meeting the 80% export target under SRO 327(1)/2008 dated
29.,03.2008 and the Honourable Appellate Tribunal ; on an appeal filed by them, has directed to charge duty
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ORDER—IE-QRIQIEAL NO. 136 OF 2015-1 6
M/s. Tata Textile Mills Limited
(NTN: 0698400-2 / STRN 12-06-5205-014-64)
Adj-11/Coll/SCN-1 52/MCC-Export-PWL-15/Tata Textile/2015

on the quantity of goods which remained short of 80% export target and the same orcer of Appellate Tribunal
will be apphcable for the period 2013 and 2014. They have also argued that the shor fall of 8.6% and 10.5%

as alleged by the department, is factually incorrect as the respondent has made indir “expofts which have not

been accounted for and by adding up the indirect exports their export performance exceed§ovens
production. They also contend that the licensee made local supplies against Standardize
terms of FBR, Circular No. 24 of 1999 being a standard acceptable procedutré 8SBP and all other
government agencies. They also argue that no duties and taxes can be demanded v - he machinery and
goods as the same have been used for production of exportable goods and experts are‘xc ipt'from the charge
of taxes. The show cause notice is defective in law because it does not spe gexact sub section of section
ir der Rules 14(2)(3) of SRO

demand of leviable cuty is not

32 of the Customs Act, 1969. Moreover, as no post exportation audit as re
327(1)/2008 dated 29-03-2008 has been conducted by the department, the

¥,

warranted by law.

17. It may be emphasized that the scheme of Export Orie nits as envisaged under SRO 327(1)/2008

fea

dated 29.03.2008 is a specialized scheme encompassing sp tures to facilitate the units engaged in

have to pay all the duties and taxes on all th inp

goods which may subsequently be recoyered

concerned tax authorities after the expe fgoods. Therefore, facility of duty free imports can not de

extended to any entity unconditio n’ order to qualify to avail such an extensive concession the

=

beneficiary must fulfill the condit et out for operating under any concessionary scheme. 5RO
327(1)/2008 dated 29.03.2008 ifies certain conditionalities for operating under this scheme . One of
such conditions is export of 88% of th production of the Export Oriented Unit as mentioned under sub-clause
( Rule 2 of SRO 327(1)/2008 dated 29-03-2008. The license under SRO
327(1)/2008 datéd 29-03-2008,i granted under the pre-condition that condition of 80% export would be met

et then there is breach of the conditions of the license which is clearly punishable

target by slight or large margin. SRO 327(1)/2008 dated 29.03.2008 does not conceive of any such situation

and allowing such a margin would tantamount to allowing a concession not authorized by law. Many a time it

has been held by higher courts that when a law requires a thing to be done in a particular manner then it has to
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> done in that particular manner or not at all. Admittedly, the respondent could not fu fill the condition of
80% export of its total production, therefore, there is no ambiguity that the respondent does not remain
entitled to avail the benefit of SRO 327(1)/2008 dated 29-03-2008 and the penal proyisi "Rule 14(5) of the

said SRO ibid need to be invoked. Therefore, respondent’s, contention to miss the e by a slight

percentage is not acceptable. .
18.  The respondent has also argued that they also made indirect exports .%

ot been accounted
X 29-03-2008 make
/2008 dated 29-03-

or concerned to his

for towards calculating the 80% export target. Bare reading of the SRO 327(1)/2008)

its clear that in terms of sub-clause (i) of clause (d) of sub-rule (1) of Rule 2 of SRO 379
2008 such an indirect export has to be made after depositing the securities.with the &11"
satisfaction. It is a matter of fact that the respondent never deposited @ny such curities with the Collector

concerned before making indirect supplies as required under law andgthe fore, any such indirect exports, if

made ever, are not acceptable under the provisions of SRO nce can not be accounted for.

Moreover, the respondent was also asked to provide proof regar

ct supplies were made in accordance with

ing theiexport of 20% Supplies made to the

indirect exporters to substantiate his claim but he failed to b foth and evidence to suggest that supplies

made to indirect exporters were exported. Therefore, nt’s contention on this account is without

evidence and hence unacceptable.

19.  Moreover, the respondent’s plea that Sug

Standardized Purchase Order in terms of CBR}SigirculagiNo. 24 of 1999 is also not acceptable because such

Tax is charged under the Sales Tax, 19 nisuch supplies, therefore, same is not treated as exports and,
r_the Export Oriented Units scheme as provided under SRO
327(1)/2008 dated 29-03-2008 w s\its own specific mechanism for indirect exports and this provided

mechanism should not be repl ith any other mechanism without amending the law.

20.  The respondent’s, argUmentghat duty taxes are to be paid only on the short quantities is not acceptable

because the law dO€S rtionment of the livable duties and taxes. In case of non-fulfillment of the
conditions of 327(1y2 dated 29-03-2008 it will be considered that benefit of the SRO ibid is not
available to allithe imports imported under the ‘said SRO and the imports and exports will be considered as
under the norma régime.and subject to normal duties and taxes and concessions. As no bifurcation of leviable
duties and taxes has been provided in the SRO 327(1)/2008 dated 29-03-2008, therefore, the same should not

be deemed to have been provided unless intended by the legislature as such.
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ument of the respondent that on a similar issue the Honorable Appellate 7 ihunal has ruled in

ir favour and the same Jjudgment is acceptable in this case is not tenable L case pertains to

3 and 2014 and the judgment relates to different time period.

oW Cause notice

2tion No. 12-06-

In view of the above discussion | am- convinced that the charges leyeéle
stand established. M/, Tata Textile Mills Limited, (NTN- 0698400-2) & (8a
5205-014-64), Karachi is ordered to pay duty and taxes amounting t¢ R«
(Statutor}') Rs. 19,588,904/, Sales Tax (Stntuto:'_v) Rs. 73,095,033/~ anq
25.286,810/-) into rhe gaverament treasury in termic ot sub- rule § 14 of
03-2008 read wir Section 32(1)(2)(4) of the Customs Act, 1969,
and Section 162 of the Income Tax Ordinance, 200! | LEO im nalty of Rs. 10,00,000/- Iomees One
Million Rupee Only) under clauses (1)(10A) & (1Yol sucti f the Customns Act 1969,

-J. I hln or d(.l com rises of ..:4 IWCIIIV ‘Oul p s 6 arin "I& Ser } d“d J.Illai.
p o (=] g
‘\ =

=1 (Ch. Muhammsd Javaid)

I
|
|

P671570 Cuktoms duty
X {Mtitutory) Ry,
WO 227172008 dated 29-

ction 14 of the Federal Excie Act, 2005

Collector
. Voo .
To i Lo‘k“c“”'ecf{“”cmf!";CIJJ‘L:.‘:'.':'.I"

M/s. Tata Textile Mills Limited, Costom House, ksrsz,
0. 12-06-5205-014-64)

(NTN- 0698400-2) & (Sales Tax Registra
office 8" Floor Textile Plaza, M.A

8. 10" KM, Multan-Mianwalj
x5\ Baggasher, Muzaffargarh

O

oms Collectorate of (Export), Custom House, Karachi.

2 The Collector of Customs, el Customs Collectorate of (Export-PMBQ), Port Muhammad Bin
Qasim, Main National hw: ad, Karachi.

3. Mr. Shamshad Youn ate of M/s. Azimuddin Law Associates, Suit No. 403, 4% Floor,
Ibrahim Trade Tow ., Shah -Faisal, Karachi
4 Guard Fil

(Ch. Muhammad Javaid)
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