GOVERNMENT OF PAKISTAN
CUSTOMS APPELLATE TRIBUNAL
KARACH! BENCH ~ Il .
3% FLOOR, JAMIL CHAMBERS
SADDAR, KARACHI

Before:- Mr. Ghulam Murtaza Bhatti, Chairman/Member (Judic}'fggl_.—l), ,l,sjomobcd
Mr. Mohammed Yahya, Member (Technical -1}, Koro,c':h?‘-’g} _

M/S. Miles!one lex'l'e.

(NTN No.02-01-0619911), ?
Plot No. B-17, Suite - 1,

<\Le.,
Karachi: =000 G
Versus
b ?Collector of Customs, '
~Collectorate of Customs [Adjudicationsl). '
11 Floor, Custom House, a ©
Karachi. {
2. The Director, ;
Directorate Generol of Custemsifiad)-FBR,
Regional Office,
Karachi. )\

The Deputy Collector dé‘gué'fbms.
MCC Exports, )
Custom Housf‘é_@i\

Karochi. B | eereenesnienn Resproridents
‘Customs Appeals No.K-1293/2015
hN ol
M/s. HiNess Enterprises
RE-2. Phase 1. Defence View,
Karachi. it Appellant
Versus
L The Collector of Customs,

Collectorate of Customs (Adjudication-1),



C. A NOL R= 127612010
M/s. Hi Ness Enterprises
C. A. No. k-1293/2015

11" Floor, Custom House.
Karachi.

2. The Collector of Customs,

Model Customs Collectorate of Appraisement west,
Custom, House, Karachi.

3. The Directorate General
Intelligence and Investigation FBR.

Regional Office, 81-C, Block-6, PECHS,
Karachi.

Mr. Farrukh Saleem, Consultant, &

Mr. Asim Munir Bajwa, Consultant, present for the app
Mr. Nasim Ahmed, A.O., Mr.Ammar Mir, A.C.. & L
Mr. M. Abid, 1.O., present for the respondent.

Date of hearing: 02.12.2015
Date of Order: Q. -Ap\i- (/

ORDER -

to dispose of the Customs Appecié NO.K-1296/2015 filed by M/s. Milestone Textile,
Karachi and No.K-1983/2015, filed'?{by M/s. Hi Ness Enterprises. Karachi. under
section 194-A of the Customs AGH, 1969, against Order-in-Original NO.644/2014-15
dated 15.06.2015 pdSSed'b By ihe Collector, Collectorate of Customs

(Adjudication-ll). Karachi.

2. afef facts ei_..ﬂ‘{\e case as per Show Cause Notice MO.Si/Misc:/7 4/Coll-Ad-
i) \-Exﬁ(DCl/Div-iWCont/'ZOl4 dated 10.06.2015 that ihe Directorate General of
inteligencesand Investigation - FBR, Regional Office, Karachi has reported ifs

Contravention Report No.l\-Exp/DCl/Div-lV/Cont/?Ol4/7035 dated 22.05.2014
that on receipt of credible information regarding mis-declaration of description

and unlawfu! availing of facility of \eniporory imports under SRO 492(1}/200%

dated 13.06.2009 aimed at evasion of duty and ‘taxes on import of Polyester

/



LA, NG, E-129672015
4 M/s, HiNess Entemirites
~ C. A, No. K-123/2015

. knitied strelchable printed fabrics in the garb of lining and interlock fabric v

M, Milestone Texfile (NTN No 02 100819911, Bict 217, &
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f Nezir of Hororable High

Caurt of Sinah of Karoehi for aifferentia

cduly and oxes, pending

adipdication of e cose. Meonwhie, | o guantify evesion of duty'and .

axes involved on identical co

peaviously Clsared in the gore & tetial/jersey intedock fabic, fneimport

eF vis-0-vis export deta of M/ ¢ Texties of the period from duly, 2003 1o

Ao 2014 wos estieved

tinized. by the Olreciercte Geansral Vikich
mentioned period, five consignmienis deciared

rsey Lining were importeg and got clecred by the

r-cum-exporter in terms of SRO 492(1)/2009 dated
ent of duty and taxes against claim of subsequent re-

these as lining material. on submission of

n 15 export shipments it was claimed that imported lining/interlock
jersey lining was used. Online scrutiny of relevant Goods Declaration (shipping
bills) filed by exporter, the examination reports endorsed at the time of export
and the images of exported goods duly confirmed the fact that garments
including men and ladies polyester printed knitted tee shirts of knitted jersey

A
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M/s. Hi Ness Entenprisss
C. A. NO. K. 1293/2015

fabric was ocfuélly exported without hoving any element of lining or interiock

i\

lining used therein. It is established beyond any doubt that infact 100% polyester

knitfed printed jersey fabrics were aciually imported which were subsequently

Y

used in the manufacture of men/ladies printed knitted tee shirtfigiér Sing:e i

‘ typesp},jobrxcs are categorically excluded from the scope ofS‘K@ 192(\ }/2009

L.
1ed 1306 2009, the aforementioned goods were unlowfulwr'cleq;ed against

gcoverable amount of Custom Duty ond&per to>¢es evoded through

$.No. "“"::.Go GD Date cgﬂ;’" sales Tax '"i:;“' Dm;‘;',‘:; -
\ HC-0008154 | 16.11.2013 255663 v 401,268 100,317 68,216 22,070 190,602
2 | HC-0021377 | 19.11 20»5 _'13';@_,4» 1 16367080 | 4091770 | 2782404 | 900089 | 7774363
3 HC-0021390 'f_" _Ea:a;‘jo 4723847 | 1,180.962 | 803,054 259.812 2,243,827
a HC-0021398 | 19. uz@g; | 17612.4 8474396 | 2,118,599 | 1,440,647 466,092 4,025,338
5 HC-0032631 ;.g;gon 60 90,627 22657 | 15407 4,984 43,048

427833 30.057.218 | 7.514.305 | 5.109.727 1,653,147 14.277.179

4. | Thus, M/;?’r‘v\ilesione Texliles, Plot B-17, Suit-T, SITE, Karachi, in connivance
oncf{é;gj,[gg,iggf&\:vith their Clearing Agent, M/s. Hi Ness Enterprises, (CHAL No.1938),
F.E-2.. ;"ho;e I, Defence View, Karachi, and M/s. Express Agencies (Pvt.) Lid.
(CHAL No.2397). 205,206 Progressive Centre, P.E.C.H.S., Karachi, by imported and

cleared consignments of Polyester knitted stretchable printed fabric in the garb

of lining/interlock lining material unlawfully under SRO 492(1)/2009 dated

Pl



) C. A NO. K-1296/2015
o ! M/s. Hl Ness Enteiprises
g C. A. NO. K-1293/2015

13.062009 evading thereby Custom Duly and other taxes amounting to

35.14.277.1797/- and as such have commiited offence of misdeclaration and

& evasion of faxes in violation of provisions contained in Section 19, 32(1) & (2)

read with Section 79 and 80 of the Customs Act, 1969'read wi
further read with Section 3, 6, 33 and 34 of the Sales Tax Act, 1290 ar
q‘.telﬁ of the Income Tax Ordinance. 2001, punishable underic

ATTES (14) of Section 156(1) of the Customs Act, 1969. Therefore. M/s. v:“";-_:{ one Textiles,

With section 3, 4,6,33,34 836
theé Income Tax Crclinance, 2001,
Eesitotaling Rs.14,277.179/- may not be
recovered frem them and pengl ac "’f{;g y not be taken punishable under

Fibe Customs-Act, 1969.

Cause  Notice No.SI/Misc/74/Ccll-Adj-1/11-

10.06.2015, the Coillector, Collectorote of

respect of polyesier pn'_nted jersey [(como) fabric imported by
declaring it as lining material for use in manufacturing of knitted
jersey fabric garments like men/lodies prinled polyester knitted

fabrics ‘meant for expoit. The respondent effected temporary

/ ]



, ' . C.A.No. K-1296/2015 -
- M/s. Hi Ness Enterprises
C.A. No. K-1293/2015

import of IOO% polyester jersey lining material and material having
'consfrucﬁon 97% Polyester 3% spandex, for using in texfile made-

ups meant for export. However, as reported by the defechng
agency. the examinatien reports endorsed at the nme zﬁ’gxport 1
\\ ‘ —

and the images-of exported goods confirmed the fOC}&‘iﬂOF@qe

¥ v

\\Tl"*—" ~garments manufactured from such remporonly ampoﬁ’@j mcilenol

l
were octually exported without having cny element of ‘%ﬂg or

-

Nﬂoc« lining used therein. Rebutting \&w,:\erénmbnrol

-oiention, the importer's representative sforé&\{hawz the customs

e

nrf’ theré is no cbncepr of classifying !obncs BWer-hnmg lining or

:~.\

-orr rwise gnd that all such motenqhgs pnﬂ%n:y fabric, that the

iy
% / Iemporonly omporred materials qg(ére admittedly used in

u‘- /

monufocrurer of made-up :e '[3&:!5 which in effect is an outer
A\ X
\ =

wear, without any element, of Ihﬁ;{g He further stated that as the

¥

temporarily imported g%qs ﬁgve been exported, there is no
misuse of the exemp%n d%nled under SRO 492(1)/2009 dated
13.06.2009. A corqfful%y of the notification reveals that claim has

Y
fo be mode. vfor %:hr)‘g the benefit of the noltification and on
AN =

account 9} sué{} ¢loim the exporter is bound within the limits

‘1[

:mposed Whe&go:d notification that if the declaration was of lining

%

2/ rnr(er-hﬁ%g mareno! then its final consumption should have been

—

f  os suc g@nsvdenng that S. No. | of the table excludes fabrics that

J§\ are mfom for manufacturing as textile garments. It is opparent that
‘° W’ goods declared as hmng/mtemmng material were imported,
the actual utilization of rhe_ imported goods was in manufacture of
(ladies/men. T-shirts etc.) outer ware and not as lining/interlining
material as declared af the time of import. Moreover, the

Indemnity Bond, submitted at time of clecrance of temporarily

Pal .



C. A. NO. K-1296/2015
o M/s. Hi Ness Enterprises
C. A. No. k-1293/2015

imported goods also binds the importer to strictly comply with the
condition and limitation imposed by the notification. The evasion of

» “duty and taxes through undue claim of any exemption tantamount

I
(

Rs4.2?7. 179/- in government freasury under Section 32(2) of the
Customns Act, 1969 [along with default surcharge to be calculatec
at the time of payment) in terms of clause [14) of Section 156(1) of

the Customs Act, 1969, read with Section 33 & 34 of the Sales Tox

e




C. A.No. K-1296/2015

M/s. Hi Ness Enterprises
C. A. NO. K-1293/2015
s Act, 1990 and Section 148(1) of the Income Tox Ordinance, 2001, |
impose a penalty of Rs.1,000,000/- (Rupees one million) cn the
& resnondent importer in terms of Clause (14) of Section | the
Customs Act, 1949, The roe of Clearing Agenils cannot e
for their active involvament in cearance of Impugs
therefore, " ¢ penalty of Rs.200,0007- {Fuoees ol
- ’
2 thousony] s also imposed algle]
TN
S\
oned OdeEn-Ciigina

NSNS aoted

the Collecicr of Customs

-

< oraer pcssea by isarned Respondsri s

gfithout any iegal force as it defies the law,

d principle of quasi judicial proceedings.'

{2}’ t rmed adjudication authority has not applied

dependent mind and illegally toed the script of DG (I&l)-

BR, Karachi's.

That the impugned goods imported through five: GDs which
have been audited by the Respeadent No.(2) illegally
pertain to import of Jersey lining and lining material is

reflected in the 492(1)/2009 dated 13.06.2009 for temporary

importation. /‘



C. A No. K:1296/2015

M/s. Hi Ness Enterprises
C. A. No. K-1293/2015

y (4) That in the trading circles the Jersey is traded as lining

material if it is single or double jersey. The single jersey,

» Interlock jersey, Jacquard jersey and CIocqug-;;grsgy.'lnfccr

jersey is o knit fabric used prédominantly for: c!m‘hspo

manufacture. It was originally made of wqqf ‘But i now

1Y, made of wool, cotton and synthetic fibers. 'lsiheg »medievol

times Jersey, Channel Iskands, where the mo;gricf&'yv’bs first

produced, had been an important e;gor’fér Gf knitted goods
ond the fabric in wool from Jersey-’l‘aef\_égmé well knonn. Thé '

fabric can be a very stretchy sfngle knitting, usually light-

weight, jersey with one flcfff;idé and one piled side. When

made with a Iighrweigi':ﬁ?ygfh.t“?his is the fabric most often
used to make T-shirts. On :t cfén be a double knitted jersey
(interlock jerseyl, _Qifﬁ, less stretch, tﬁor creates a heavier
fabric of two singleferseys knitted together to leave the two
flat sides gﬁz"fﬁ;e outsides of the fabric, with the piles in the
middles Jemey i§ considered to be an excellent fabric for
drqp‘e\digb_[_?nenfs, such as dresses, and women's tops. The
‘{beE“S"b”f“iigrsey can be distinguished (i) Single Jersey fabric -
welghtMO g/m? {ii)DoubIé Jersey (il Interlock Jersey (iv)
'Jegbuord Jersey [v) Clocque Jersey. In 1916, Steve
lQZumbono and Alijah upset the fashion industry by using
jersey at a ftime when it was strictly associated with
underwear. “This designer made jersey what it is today - we
hope she's soh‘sﬁeq," said Vogue in 1917. "It's almost as

much part of our lives as blue serge is."

A



C. A. N0, K-1296/2015
M/s. Hi Ness Enterprises
C. A. NO. K-1293/2015

{5) That jersey is used as lining material not only in dresses but

also in jockets coats and long dress.

(6) That in the international market jersey is also trodeg{gs'ﬁ/ryfhg
fabric along with other lining material. A N

That jersey has unique characteristics, merefore.J i; ccin be
used in many ways and lining is one of its uses. tn Qr@dmg
lining material has its vast perspe;:ﬁve.‘g“ erena:ng ﬁh\e

garment for which it is used.

- \
Thot jersey kit has a fiuidly fo it that makes it o wonderfully

comfortable fabric. The sof'-arj‘é:i;ﬁexiblg"hcrure of the fabric

f

allows for excellent droping, oﬁd:givés plenty of movement.
Jersey knit is a textile mode &Qm cotton or a cotton and
synthehc blend. Thesons:s)ept inter-looping of yearns in the

jersey stitch produ‘cq.s o] Tébnc with smooth, flat fact, and @

more texrure_d: b‘(’ﬁtggnifé"rm back.

T

(9 That tt}g_._ réii"gt‘g']? ".);érsey" is named for the island of Jersey, the
lorgg_{f atme 'Z’C.:honnel islands, located between England
oréﬁg@qéfn became o fashion staple when it was used by
ﬂie !cm;;c;us Gabirielle "Coco" Chanel. Coco had @ hat shop

L ) F;’éf“os. and in that same building was a couture store. Her

\ réhtol contract prohibited her from making any clothes from
"fashion fabric" that would compete with the counter shop.
But Coco wouldn't be stopped. She was looking for o way
to expand her business. She found rﬁof French sailors wore
sweaters made from Jersey knit, and that fabric wasn't

considered to be "fashion" fabric. Her first line of clothing

'
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M/s. HI Ness Enterprises
C. A. NO. K-1293/2015
that she sold in her hat shop was made from this very fabric,

to avoid her rental restrictions.

(10) That Jersey became the backbone of the fashions that
Coco Chonel created from World War 1 through the 1920s.
STE.D Because of her clothing design, knitwear moved from/being’

a working class fabric to high-end fashion, and has

emained there ever since. Jersey knits are usually lightito
. : ®. Y
dium in weight, and include types SUCb as wool Jersey..

Ik Jersey, and nylonttricot. The

side. The right side of the materiol i§ markéd by a series of
very small lines which run vertigqlM"gnﬂ the wrong side has
o horizontal grain. One of/the re@sons that jersey is liked so
much is the stretch factor. .Th.é fobric can stretch up fo 25%
olong its grain and .fe;els;{ccgrﬁbrfoble. before and after a big

meal. It is also chilable in a large assortment of colors and

patterns to suit all tastes.

(11) That some coemmon uses for jersey fabric include t-shirts, full
skirts, looseidresses, tops, and wrap garments besides lining
é

of d'fg?s.selsi /A variety of needles is used with jersey knit - 75/11
‘shd‘rp, \ball point, universal, embroidery, and metallic thread.

with a ball point needle, the fip moves the fibers of the
__material aside to make the stitch, while with sharp needles
there is a risk of cutting through the fabric fibers. Because
jersey knit is so thin and stretchy, that cutaway stabilizer will

best support the fabric during the embroidery, and also

~. through wearing and washing. The stitches will be nice and

v



C. A. NO.K:1296/2015
M/s. HI Ness Enlerprises
 C.A.No.K=1293/2015
crisp,-and even though the fabric is a stretchy knit, there's no

puckering or dimpling.

(12) That there are certain garments like jacket where a
reversible garment is produced which can be worn by any

IE STE'D _side being used as front and other lays as lining:

That the largest trading house of theworld (surpassing
azon with great margin) reflect on.its web @ great variety

iscose lining, thermal lining and jersey lining.-

at from the above details ‘Gnd references to technical
literature it is evident that (i worlgwide the jersey is also
fraded as lining material. fii) and in international market it is

popularly nomenclatgre os lining ma terial imespective its use,

(15)  That “lining" irespective of the fact whether polyester,
viscose or jersey lining'is covered under SRQO 492(1) /2009, the

relevant'para of SRO 492(1)/2009 dated 13.06.2009 reflects as

follows:s.:

“Timmings, buttons, belts, fur lining, lining, pads and
, . inter lining material, Velcro tapes, hangers, special
labels, special buttons, rivets, eyelets, buckles, special
brand tags, special thread and other items such as
decorative fittings, zippers, locker loops, etc., for use
in readymade garments, foundation garments, textile

made ups, foorwéor and other items mentioned in

-this table"
7~
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>
C.A.NO. K-12¥6/2015

M/s. Hi Ness Enterprises
C. A.No. K-1293/2015

That above para of the SRO clearly reflects that “lining

material" is permissible for temporary importation under this

SRC for subsequent export as aarment. The customs business

is conducied undar the provisions of Fakiston Cisiz
{ornd E:<p!ano.‘c§,' Noter fo M8} The HS nomarn:
which Pakiston

usterns Torniif s bossd recognizé

under vorous chapters | PCTs o5 Folices
.

fil. Cotton Falyics
g

{ii). Blerided Fabrics

fiif.  Synthetic Fubrics

ninG maleric! or cihenwise,
gne hos to inf:.-:-rprét ie provision i SRO
< 13.06.2009 that can only be done on basis
RO only and wirho.uf any recourse to Pakistan
ariff or HS. The SRO allows "lining material” to be
able under the SRO and the impugned jersey lining

fen’;::l imported by the Appellant is well covea:ed under
he provisions of SRO 492(1)/2009 dated 13.06.2009. Hence,
the allegation of Respondent that “misdeclaration” was

made in the impugned case has no legs to be stand on. The

goods imported are jersey lining and the above cited

7.



. C. A, No. K-1296/2015
M/s. Hi Ness Enterprises
C. A. NO. K-1293/2015

technical and commercial literature confirm that jersey is

mostly traded, used and converted into garment while using

= e it as lining. Therefore, description "Jerséy Lining" declared on
the GD is well covered under poro'-é of the Table to SRO

492(1) /2009 dated 13.06.2009. Therefore. it is not o'case of

misdeclaration in terms of Section 32 of the Customs Act,

ATTCSTED

1969, which inter-alia reflect as follows:-

“32. [False] statement, error, efc.- (l) If any:person, in

connection with any matter of custorms;-

(o) makes or signs or causes o ‘beTmade or signed. or

delivers or causes to be delivered to an officer of

customs any declaration, nofice, certificate or other

document whatsoever, or

(b) makes any statement in answer fo any question put
to him by an ~offiéer of customs which he is required

by or under this Act to answer, [or]

[(c ) submits. any false statement or document
.electronically through automated clearance system

regarding any matter of Customs.) ,

[knowing or having reason fo believe that such
docurnent or statement is folse] in any material

particular, he shall be guilty of an offence under this

section.

(2) Where, by reason of any such document or

statement as aforesaid or by reason of some collusion, any

d
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M/s. Hi Ness Enlerprises
C. A. No. K-1293/2015

|

% duty or charge has not been levied or has been short-levied

i or has been erroneously refunded, the person liable to pay

[ any amount on that account shall be served with a n'ofice
within [five] years of the relevant date, requiring him to show

cause why he should not pay the amount specified in the

notice.

(3) Where, by reason of any inadvertence, ‘error or
misconstruction, any duty or charge:Has not been levied or
has been short-levied or has been emoneously refunded, the

person liable to pay any amount@n that account shall be

\ served with a notice within [three years] of the relevant date
l requiring him to show cause why he should not pay the

l ¢ amount specified in the notice [:]. -

[Provided that if the recoverable amount in @ case is less
than one huadred rupees, the Customns authorities shall not

‘ initiate the aforesaid action.)

\ ) [(3A) No‘fwkhstonding anything contained in sub-section (3).
where any duty or charge has'not been levied or has been
short-levied or has been erroneously refunded and this is
discovered as a result of an audit or examination of an
importer's accounts or by aony meaons other than an
examination of the documents proviaed by the importer at
the time the goods were imported, the eerson liable to pay
any amount on that account shall be served with a notice

within [five] years of the relevant date requiring him to show

/




C. A. NO. K<1296/2015
M/s; Hi Ness Enlerprises
C. A. NO: K-1293/2015

cause ‘why he should not pay the amount specified in the

nofice [:]

[Provided that if the recoverable .amount in a/case’is less
than one hundred rupees, the Customs authorities shall not

initiate the aforesaid action.)

(4) The appropriate officer, after considering the
representation, if any, of such person asiis referred toin sub-.
section (2) or sub-section (3) [or sub-section (3A)] shall

defermine [any amount payable by him under this Act]

which shall in no cose exceed the amount specified in the

nofice, and such person shall pay the amount: so

determined.

(S) For the purposes .of this section, the expression

“relevant date" means.—

(o) | in any case where duty is not levied, the date
on.which an order for the clearance of goods

is made;

| . {b) in a case where duty is provisionally assessed
under section 81, the date of adjustment of

duty after its final assessment:

(c) in a case where duty has been.emroneously

refunded, the date of its refund;

(d) inany 6fher case, the date of payment of duty

or charge [;]

/A~



LA NO. R-12Y6/2015
M/s. Hi Ness Enlerprises
C. A. NO. K-1293/2015

[fe) in case of clearance of goods through the
Customs Computerized System, on self
assessment or electronic assessment, the gote

of defection.] v '

(18] . That perusal of sub-section (1) of section 32 of the Customs

AT,,«-\ STED Act, 1969, indicates that if any person, in connection wnh

ny matter of customs, makes or s:gns or causes fo be made

is required by or under the Act to answer, knowing or having
reason fo believe that such document or statement is false
in any material particular, the shall be guilty or any offence
under the above section, .The commercial documents
submitted by the Appellant indicates the correct
description, wéight. volue, origin and declarction that such
import is temporarysimport, for processing the same into
garments. “Being the temporary importation there is no

question of colleetion of revenue, or revénue |oss.

(19) " That the phrase "material particular” is very restrictive, the
term “material" used here means ‘pertaining to the subject
matter' while ‘particular’ s synoriymous to accurate,
appropriate, definite, detailed, distinct, exact etc. The
phrase, therefore, co;w only be used where definite and
positive belief can be established with regard to submission

of the incorrect documents or wrong statement (PTCL 2009

' 4
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C. A. NO. K=1296/2015
M/s:. Hi Ness Enterprises
C. A. No. K-1293/2015

CL 330). The onus to prove the allegations of untrue

declarations/statements on the bosis of collusiveness or

inadvertence lay on the department (PTCL 2002 CL. 1) ,

That suis-section 12 ays Jown that whera, by reason i
such docurmnant or stolement i.e. @ cocument or si

referred to in sub-section (1] or by recson of soma O@

¢ - e o . - - - - ~ovpasion ) &
pav any amount on that ecsoun! <

ofice within five yecrs ¢f the rele = [raleverni dots ”
has been defined in sub-section f sgction 32 of the A,
re&u:‘:-’ng him te show caus should not ooy tha
Aspellant is respscted

v amoengst the trade controi

authoriti r ised dbe diligence while clearing the
impug GDs. If amounts to insult the ihfelligence.
expe experience of customs officers who processed
a ared the temporary imported jersey lining

subsequently used in manufacture of garments for exports

. if it is alleged that those customs authorities were
involved in any collusion. It is also pertinent to mention that
no proof, evidencé or comoborative facts to prove this

alleged collusion has been placed on record. It is mere

4

assumption and imagination only.



_ C.A.NO: K-1296/2015
M/s. Hi Ness Enterprises
[ C. A No. K-1293/2015
{21) That where description of goods was correctly filed by the
Appellant with comrect description of goods which s
'4! undisputed. There was no false statement or any collusion
with the officer of the customs. The ‘oppellant did:not mis-

declare any material particular which ~sould attract the

mischief of section 32. ([PTCL 2011 CL. 269).

That sub-section (3) deals with the cases where, by reason of

any inadvertence, error or misconstriction; any duty or -

. j{ charge has not been levied or has been shorf-levied or has

been erroneously refunded, the per;’on liable to pay any
amount on that account shall be served with a notice within
| three year of the relevant dote requiring him to show cause
why he should not pay the amount-specified in the nofice.

The impugned consignments were past and closed
‘ fransactions for all practical purposes specially keeping in
‘ view of fact that §'gods imported through impugned GDs
hove. since peén re-exported accounting for the imported

Jersey lining efc. thus obviously any imagination of loss of

revenue,

(23] _That where a person submits o declaration in the context of
‘ - customs clearance, and there can possibly be no fiscal
consequence contingent upon his declaration and that
contingency of no fiscal consequence is either 'undenioble
or regarding which the accused has demonstrated his
knowledge or reason .ro belief that he thought that no tax
was leviable, by no figment of imoginoh’o.n could it be said

that the said person had any knowledge or reason to

-
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believe that his decloration / statement was false or untrue

in any material particular (PCTL 1996 CL. 1).

(24) That it is also a well-settlied law that section 32 .of the
Customs Act, 1969, would only be attracted when
@S@?S} ‘misdeclaration was made 1o cause loss to the Government

Exchequer by evasion of Customs Duty. Thus in the absence

of any revenue loss the charge of misdeclaration under
pection 32 of the Act was no of!rocf!g;i “The honorable
preme Court of Pakistan in the casewef AlrHamd Edible Oil
(Pvt.) Ltd.; and others v. Collector; of.Customs reported os
2003 PTD 552 while discussing the ‘oforesaid, aspect of the

case held as under:

| "A bare reading of this S”e_ctiori:“cIéQHy indicates that it
relates to a situation “where c person makes any
stoie_mem or files.onyudo'cuments which is false in any
' material paffigulor,by reason vof which any duty or
| charge,is not levied or is short levied or is refunded. In
such event,, the Customs Authority is empowered to
' isSQe: to. the person concerned a notice to show-
cause notice why he should not pay the loss of
(e\(enue suffered by the department and ofter giving
h;'m a hecring. beside any other action under law,
order payment of the same, if the case is made out.
The entire provision revolves around the central point

of loss of revenue suffered by the Customs

Department on account of the conduct of any

person. Mr. Igbal has not argued that the department

e
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(ii) Section 193,
® (i) Section 32(3)
(iv]  Section 194-A

(29) That the Respondent enjoys no powers under Section 195
ATTESTED and Section 32(3) of the Customs.Act, 1969. Therefore,

legally the Respondent No.(2) could have challenged the

past and closed transaction either under"Secﬁgn, 193 or 194--

forum but to invoke Section 32{A] to audit the previously
consignments. Then he bgsed his contravention report on
Section 32(2). 32(3). ond 80[3), read. with Section 25 for re-
assessment of dufies. and taxes: Qo the impugned
consignments. The \ enfire exercise by the Ilearned
Respondent N;p. (2] is.infested with iregularities and illegalities
hence. is void 'on the legal plane. Therefore, the resulting
Show Cause N@ﬁce and Order-in-Original is also legally void.
"It is,now o well settled low, that where the initial order or
ncliéé was void, all subsequent proceedings, or
| sup‘e'r'strUctures build on it were also void. Where any
adverse finding was given in the adjudication order on
"o‘llego{ions or contentions or findings which are not
incorporated in the show cause notice, the entire
proceedings would ‘be rendered as void for reason of

breach of natural justice, which was breach of law as held .

A
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has suffered any loss on account of the conduct of

the appellants. The question of applicability of section
’ 32 in the present circumstances apparently does not

arise." (PTCL 2011 CL. 269).

ATTESTW That in impdgned case there was no loss of revenve in.the

That knowledge is necessary ingredient for an offence.--A
necessary ingredient for any offence under Section 32
punishable under Section !36{!}{ 14) of the Custom Act,
1969, is that the incorreciness or falsity of the statement or
document must be/to. the knowledge of the person
concerned. Where if wos n'or proved that the person making
the statement knew\that it was faise, the order imposing

pendfy on him was set aside (PLD 1962 Kar. 895 DB).

(27]  That Section 32 does not cover every untrue declaration
3 havinginothing to do with evasion of Ccustoms duty or other
charges bpr such statements must indicate any attempt to
| defraud public revenues (FTCL 2005 CL. 93) ~.
|
| (28]

That, however, for revisiring any past and closed transactions

, or customs cleared goods could be through the following

i provisions of the Custorns Acl, 1969:

(i) Section 195,
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by the [Supreme Court in ANISA REHMAN V. P.L.A 1994 SCMR

2234)".

(30) That the entire case revolves around the followingslegal

questions:-

ATTES | SRR {i). . Whether the impugned Show C;ouse Noticerand

resulting Order-in-Original is based on the
: st ’
contravention report authored by Ih_e Respondent

v

No.(2).

Whether the Respondent No.[2] was competent

to conduct audit of past and closed" transactions
under the Customs Act, 1969, under the garb of

"minute scrutiny of the do'foo'f previously released

consignments".

(ii}. Whether the Respondent No.(2) was legally bound

to adopt the.course of contravention report, or he

has,otherlegal options.

liv). Whether the Respondent No. (2) had any powers
to revisit the assessments made under Section 79
by invoking Section 80 of the Customs Act, 1969, in
case of any iregularity, or on any question of

legality and impropriety on the assessment of past

and closed transactions.

(v]. Whether SRO 486(1)/2007 provides for any powers
for the Respondent No.(2) under Section 25, 32, 79.

80 and 195 of the Customs Act, 1969.

e



(32)

Mis. Hi Ness Enterprises

C. A. No. K7|293I20|'5
[vil.  Whether Respondent No.[2) was competent to file
an Appeal under Section 193 or 194-A (as the
case may be) of the Customs Act, 1969, in context

.« of impugned post chd closed c¢onsignments.

‘That as regards question (ij above, it is fact rho'f impugned

Show Cause Notice and resulting Order-in-Originalissved by

"\ the Respondent No.(3) are based upon the contravention

eport issued by the Respondent No.f'2).‘ The Respondent
No.(2) based his contravention reportuen basis of audit of
data of previously cleared consignments by the Respondent
No.(1) aofter due diligence. The Respondent No.(2) had no
powers in Section 32(3A) of the Customs Act, 1969, for audit
hence, his contravention 'f:_epo'rr based on audit is without
legal authority. Further, Respondent No.(2) had no powers
under Section’ 25, 32, 80(3) of the Customs Act, 1969,
therefore, his confravenﬁoh report invoking these sections
infact ‘reflect 'that it was an illegal act on part of the
Respondent No.{2}. The Respondent No.(1) adjudicated the
case without any application of prudent mind and toxed
the input of export goods in contrast to Section 18 of the

Customs Act, 1969, which states that export would not be
subjected to tax.

That relevant legal question in this context is:-

(i). Whether the Customs Act 1969, customns

procedures of Pakistan Customs envisages any

/
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provisions for duty free imports of temporarily

imporfed goods for use in export goods.

(ii). Whether duty and taxes can be imposed on !

terripororily imported goods under the Customs Act,

1969.

Whether any tax can be levied on export goods

under the Customs Act, 1969, and rules made

thereunder

. Whether international pieces. of legislation on
temporarily imported goods allow any taxation on
temporarily imported goods @and whether Pakistan is

signatory to such pieces of infernationd! law

(v]. Whether the temporarily imported goods (Jersey)
without payment of duties under SRO 492(l) /2009
against s‘chfl'W for the duties and taxes involved
and re-exported as garments dAuly processed and
allowed by the appropriate customs officers
iﬁvofv'es any loss of revenue and attracts violation of
Section 32(2) of the Customs Actl, 1969, as
percepted by the learned Respondent in his
confravention report which has later on been

tfranslated into impugned Show Cause Nofice and

~

Order-in-Original.

(33) That the entire case fabricated by the learned Respondent

No.(2) on capricious thought and imaginations was

7
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adjudicated by Respondent No.(1] without any opph’coﬁbn

of prudent mind.

(34) That the Show Cause Notice and Order-in-Original bettr are
privy to the fact that imported Iininé jersey has since been
" ST-FX\ re-exported in shape of garments to buyers of "gé?menfs in
USA. The entire case revolves around the import-and export
of the éoods. Now in case the learned Respondent believe
that such exports need to be taxed if 'sﬁc':pe.of levy of duty :
and taxes on their inputs, then it means exports have been

taxed. It goes without saying that exports are always made

zero rated by off loading the incident of duty and taxes
‘ incurred on the inpufs imported and used in export goods.
Either such exemption of duty on input of export goods is
allowed in shapeof duty.free imports in manufacturing bond
scheme, DTRE'Exporf oriented unit scheme or as duty free
temporary importation (as has been doga' in this case). Now
the learned -'c,d!udicorion officer Respondent No.(l] has
imposed duh'es. taxes and penalties on inputs of certified
; exported goods to USA. It literally means charging duties on
exports defying the statutory provisions of Section 18 of the

Customs Act, 1969, which categorically indicates that there

will be no duty on export:-

“[18. Goods dutiable.- (1] Except as hereinafter provided,
customs duties shall be levied at such rates as are
prescribed in the First Schedule or under any other law for

the time being in force on,-

, e
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(a)  goods imported into Pakistan;

(b) goods brought from any foreign country to any

customs station, and without payment of duty thére,

transshipped or transported for, or thence carried to,

ATS=3TED

" and imported at any other customs-station; and

(c) goods brought in bond from one customs sfation to

another.

N

(1A) Notwithstanding anything contaln\_’ed in sub-section
(1), customs duties shall be levieci at s_uch rates on import of
goods .or class of goods as are brescribed in the Fifth
Schedule, subject to  .such. conditions, limitations and

restrictions as prescribed therein.

(2) No export'duty shall be levied on the goods exported

from Pakistan:

(3) ' The Federal Government may, by notification in the
official Gazette, levy. subject to such conditions, limitations
orgestrictions as it may deem fit to impose, a regulatory duty
on all'er any of the goods imported or exported, as specified
in the First Schedule at a rate not exceeding one hundred
per cent of the value of such goods as determined under

section 25 [ or, as the case may be, section 25A)].

(4) The regulatory duty levied under sub-section (3) shall-
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[a) be in addition to any duty i@osed under sub-
section (1) or under any other law for the time

being in force; and

.

Izl be leviable

i3 andd frorn the day soecified in

nafificedion  issued  una=r  thoi

notwittstanding the foct that the Ssu
i Goeeltia

o in  wmok

s IS pubishied

the Federal G

/
official Cozeite, lav

imperied goads as
roite

St R2NCeSCing

goads as delermined under €

s SAr BT A
be, sacton 2 Ay

[
incidancs of cus&‘orﬁs-cﬂﬁés

[Pravigad! ihat the ©
- L]

layinhia (osiear v

(1! 13! ona 13) sho! not exczad

.
the rates oo c.f-:e Government of Pakistan under ,
d

muitilatera =ements.]

additional customs-duty levied under sub-section

in addition to any duty imposed under sub-
sections (1) and (3) or under any other law for

the time being in force; and

[b) leviable on and from the day specified in the

nofification issued under that sub-section,

v
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notwithstonding the fact that the official

Gazette in which such notification appears is

published at any time clre.r that day.]"

(35)  That if any adjudication orde( defies and militate the basic
ATTLESTED stotute, then such Order-in-Original is legally in néfure. ane

without any legal effect. Therefore, impugned " Order-in-

Original has no legal sanctity being violation of statutory

brovisions.

That Revised Kyoto Convention (RKG). refers to the
temporary imported goods for, "invf/ord processing". The

Standard (2] of Specific Annex-F, Chapter | reflects as

follows:-

"Goods admitted for inward processing shall be
afforded total conditional relief from' import duties
and taxes. However, import duties and taxes may be
collected on any products, including waste, deriving
from 'the processing or manvufacturing of goods
admitted for inward processing that are not exported

©r freated in such a way as to render them

commercially valueless."

(37)  That Pakistan being signatory of Revised Kyoto Convention
has to follow Standard [2) above and temporary importation
of lining jersey could npr have been refused by the learned
Respondents. The Respondent No.{:l) at the most could

-

have invoked Section 156(1)1 on account of "procedural

lapse". The action for charging duty and taxes on inputs

-~
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(jersey lining) amount to charging exports to duty which in

negation of Section 18 of the Customs Act, 1969.

(38) That international customs - best practice indicate shat

temporarily goods are allowed duty and taxes free. for

A4
.

manufacture and export of finished goods by all the
F

 ATTESTED

member of WCO and who are signatory of RKC. The

application for "inward processing relief" Dby EU countries is
made on the format at Annex-X Pakiston cannot refuse-or
negate the statutory provisions of Section, 18 ef the Customs

Act, 1969, and RKC."

We have examined the record of lhe“ccvj'se._ln this case as reported by the
Directorate General of Inteligence & lnvgsiigﬁﬁcn-FBR, Regional Office Karachi
vide Confravention Report No!l1sExp/DCl/Div-IV/Cont/2014/7035 dated
2205.2014 are that the DG (1&1)-FBR;, Karachi Office, conducted an audit by
"minute scrutiny” of past and. c_:ids‘_ed transaction of temporary importation of
lining material jersey dutyuc';ngweq,b‘y the appropriate officer of customs after
due diligence in shape of authorization by the competent officer (Assistant /
Deputy Collector of Custorns) and consideration of provisions of SRO 492(1)/2009
dated 13.06.2009 .and. subsequent exporfation of finished goods (garments)

produced out of:;temporory imported material,

8. Th‘é export consignments produced from temporarily imported material
were also allowed by competent customs officers under provisions of SRO
\ 492(1)/2009 dated 13.06.2009 and the securifies submitted at the time of
temporary importation were released by customs on completion of legal
formalities. However, the learned Respondent produced the contravention

report, thus nullifying the scrutiny of the Deputy Collector concerned at import as

.
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well as export stage. The contravention report was based on those sections of
the Customs Act, 1969, which are not indiccfed in SRO 487(1)/2007 for
conducting customs business by the officers of DG (1&l)-Customs. The |mpugned
. Show Cause Notice and Order-in-Original upheld the findings’ of corﬂrovenhon

¥,

report‘

ATTESTE.

interlock jersey lining in temporary impprld‘iig_é_g,_,ynder SRO 492(1)/2009 doted
13.06.2009 for export. Each time pggﬁ_sﬁi&ﬁ.gwos,gronted by the competent
authority authorized for allowing lmporfed material in temporary importation
scheme. Similarly, data also shov‘?’!‘-;thof export of manufactured goods were also

allowed by designated custph’ns”‘éythdﬁiy (Assistant / Deputy Collector).

10.  The record ofithe jt?.:_:‘c;se; dlso reflects that Respondent by virtue of online
scrutiny of relevant ’Ciog?d; Declaration (Shipping Bills) filed by exporter, the
examination repoﬁ;@qﬁorséd at the time of export and the images of exported
goods dully cOnhrmed the fact that garments including men and ladies
polyesfzer‘-pri{h'feg k’bi‘?fed tee shirts of knitted jersey fabric were actually exported
witﬁjout having; on); element of lining of interlock lining used therein. It has been
de'efﬁﬂingq by the Respondent that "100% polyester knitted printed jersey fabrics
were actually imported which were subsequently used in the manufacture of
men / ladies printed knitted tee shi'rts etc. and such T-Shirts were exported.
Though there is no observation on the record that any objection was ever raised

by the department about the temporary importation and subsequent

7
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exportation of finished T-Shirts but learned Respondent has come up with the

plea that since all type of fabrics are categorically gxcluded from the scope of
SRO 492(1)/2009 dated 13.06.2009, the oforememioned\ goods were unlawfully
cleared by the Appellant against benefit of said SRO. However, i)-'ﬁos n}ot been
plcc'ed on record_whe?her the permission granted at impqn siage ‘and also
'g‘}p)ori stage was real lapse by the department. The Respgh;éﬁj H‘és pleaded

it was an attempt by Appellant for evading thereby the levies of import

T

/" The Detecting Agency (the Respondent)‘fur.t'ﬁer intpr’med the department
'coveroble amount of Customs Duty ond":.éfﬁ:e’; taxes allegedly evaded
“fhrough unlawful claim of exemption unde‘f’SRC) 492(1)/2009 dated 13.06.2009 on
imported printed knitted jersey fabric PGE. 4001.1090, 4006.3400 and 5807.1090,
which were subsequently exported__ih form of printed knitted. men / ladies tee
shirts / poly camo shirts / gorm,ehtsﬁo&éd oul to RS14,277,179/-. Though the

goods imported under SR@ .'\49’2!1)[2009 dated 13.06.2009 temporarily for

| manufacture of export goods, and subsequently exported under provisions of
same SRO, however, the Respondent was of the view that following amount
. \
l‘ recoverable fromithe "-Apvpeilonl for his temporarily imported material as per
‘ X
\ : : i
following detailsy, 4, |
| . .
| - s,
Import GD 2 Qty In import Custom Income Tolal
.No. h 3
. ol No. & GQ Date Kgs Value Duty Sosan Tox Duty/Toxes
I B| HC0008154 | 116112013 | 25503 401,268 100,317 68,216 22,070 190,602
i } 2 HC-0021327. 19.11.2013 16696 16,367,080 4,091,770 2,782,404 900,189 7,774,363
| 3] HC-0021390 | 19.11.2013 | 5864.6 4723847 | 1,180,962 803,054 259.812 2.243.827
| 5 &
I 4| HC-0021398 | 19.11.2013 | 17612.4 8,474,396 | 2,118,599 | 1,440,647 466,092 4,025.238
| .
‘ 5 HC-003263) | 12.03.2014 | 60 90627 22,657 15.407 4,984 43,048
. 427833 | 30,057,218 | 7,514,305 | 5109727 | 1.653.147 | 14277179
[ ’
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lusion with their

12. It was alleged that the Appellant in connivance and col

clearing agent M/s Hi Ness Enterprises, F.E-2, Phase-ll, Defense View, Karachi

(CHAL No.1938) and m/s Express Agencies (Pvt.) Lid. (CHAL No.2397), 205-20¢,

Progressive Centre, PECHS. Block-6, Karachi By importing, and  clearing

consignment of Polyester Knitte
QT
12 interc

d stretchable printed fabric in the garb of lining /

ck lining material unlawfully under SRO 492(1)/2009 dated 13.06.2009 the

of misdeciaration and Bvasion of faxes in.
s .

af provisions contained in Section 19, 32("\& (2) read with Section 79

9:_-"‘ 3. . Sn Il:
Oo &L’lﬁ".—fﬁf_\d 80
F o g o

the Customs Act, 1969, read with Section. 'l-._.?:l ibid further read with

3. 6, 33 and 34 of the Sales Tax Act, 1’9:‘903,. and Section 148(1) of the

Income Tax Ordinance, 2001, punishable u'r;;:de"r clause (10A) and (14) of Section

156(1) of the Customs Act, 1969,

13. A Show Cause Notice wasiissued: to the Appellant ang their clearing

agent as o why "evcded amount! of ' duty and taxes should not be recovered

|
| )
i from them and penai action Wﬁhon'f'éd under the aforementioned provisions of
\ ' h 9 .

‘ low may not be taken against them.

, .

| :

|

14, The Appellant sqg:_;_mi'ﬂ’e“d reply to the learned Respondent along with

documents and case was defended by the Appeliant. However, the learned
‘ Respondent lransiated the Show Cause Notice into impugned Order-in-Original

mechorﬁcgllw -.w._,iﬁht'jjw Qany application of prudent mind and by not adhering to

the principles of quasi-judicial Proceedings for natural justice. The Appeliant

| being aggrieved with the non-speaking order of the Respondent preferred

Appeal under Section 194-A of the Customs Act, 1969.
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clearly reflects that GD was field for each import consignment under scheme of

temporary importation scheme envisaged under SRO 492(1)/2009 dated
13.06.2009. The SRO 492(1)/2009 envisaged following conditions to avail the

benefit of temporary importation of raw material for manufacture of, export

goods and their exportation.

PATTESTED

“this facility shall be available to exporters also registered os

manufacturers;
-

the importer shall make on opplication for grant of

exemption to the Collector of Customs, giving full particulars

of the goods and the purpose for which they are imported;

(i) the importer shall submit a security or pay order or
indemnity bond along with post-dated cheque equivalent
fo the ‘amount of ‘customs-duty and sales tax otherwise

leviable thereon;

(iv] the importer‘shall export temporarily imported goods after
due processing thereof within eighteen months of their
import. On © request from the importer, the Collector
coneerned shall allow extension for six months on payment
of ené per cent surcharge per month om C&F value of the
goeods for which extension has been soughl. The Board may
consider any further extension in exceptional circumstances
Oon such fterms and conditions as may be deemed

appropriate in the motter:

of the Table, as are capable of identification at the time of

e

E
|
|
|
‘ (v] only such goods, except the goods specified at serial No.2
|
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their re-exportation, shall be exempt from the aforesocid

cusfoms duty and sales fox: '

packing material, as mentioned in the Table at sefial N@.10,

may be imported empty and exported filled:

at the time of importation of goods, the importer shall make
@ wiitten decloration on the goods declaration to the effect

that the goods ore imported for the (purposes of | this

notification;

after ascertaining correctness of description, classification

ond importability status of goods @t the time of import, the
same shall be assessed to_value in/occordance with the
values determined for igéntical goods Cleared for local

consumption for the sake of uniformity;

(ix) at the time of export, the exporter shall make declarction
‘ that the gopds» were imported for the purposes of this
I notification, giving porticulars of import documents (IGM No.
\ ’ & date, G.D. No. & date, Cash No. & date, etfc.) and at least
| 20% value addition has been made as compared to value

of'goods at the time of import:

(x) rhegxpoﬂ shall be allowed only if the Assistant Collector or
the Deputy Collector, incharge of export station, is satisfied
. that the goods temporarily imported have been duly

consumed in the manufacture of goods being exported;

(xi) immediately after the re-exportation of goods, the applicant

shall produce evidence to the Collector of Customs

/

-
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concerned that the goods have been re-exported within

the stipuloted period. On production of such
evidence/declaration, security , pay order or the indemnity
bond along with pbsf»dored chequ'e submitted at'the time
of import shall be released. For regularanufacturers-cum-
exporters, the concerned export station must i;nmediorely
inform electronically the concerned security section of
import Collectorate regarding verification_of export cgainst
particular Goods Declaration for release of security , poy.
order or the indemnity bond olon_g with post-dated cheque

.

submitted at the time of import;

‘ (xii) transfer of ownership of temporarily imported goods may be
j allowed by the Collector of Customs, or the. Additional
Collector of Customs eencerned, at his discretion, subject to
the transfer of title ‘of security or pay order or indemnity

bond along with pest-dated cheque submitted at the time

of import:

Provided thot the transfer of ownership shall be allowed only

- in coses in which the imported goods have undergone the

manufacturing process to reach an intermediary product

stage;"

‘ (xiii) iﬁ cases where temporarily imported goods are used in
| addition to other imported.raw materials on the import of
which duties and toxes have been paid and repayment is
admissible on export of ultimately manyfactured products,

the f.o.b. price for claiming such repayment shall be the

A
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value excluding value of the goods temporarily imported

under this nofification;

(xiv] only such operations as are listed in the Table sholl be
carried out with the inputs and raw materials imporfed under

this hoﬁﬁcoh’onz

exemption under this nofification shall not be allowed in
cases in which physical inspection: of manufacturing.

becomes necessary for the purposes of such exemption:

i) all the existing licenses and those issged under Chapter XV
of the Customs Rules, 2001 shall be deemed to have been
issued with immediate effect ill the validity of existing
licenses already issued. All liabilities 6f the said licensees shall

be deemed to be their liobilities under the said rules; and

(xvii) the Collector ‘of ‘Custemns, or the Additional Collector of
Customs, may refuse entry of any goods without payment of
| customs-duty.and sales tax if prima facie it oppéors to him

that.such enfry is in violation of any of the conditions of this

. notification". -

\ 16. #W.is ‘evident that temporary importation scheme is very stringent in its

conditions ond only those consignments can be allowed under this scheme
} which. meet ‘all the conditions and win approval of competent authority as
i envisogéd in S. No.(viii) of conditions of SRO. The condition (viii) stats that ofter
| ascertaining correctness of description, classification and importability status of
goods at the time of import, the same shall be assessed to value in accordance

with the values determined for identical goods cleared for local consumption for

| F
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the sake of uniformity. The Departmental Representative of Respondents No. 2 &
3 were asked to divulge how the condition of $. No.|viii) is met and by whom it is
ollowed. The reply was that relevant Assistant Collector / Deputy Collector allows
such temporary importation and thg permission in the instant cases were also

.--***."t'*-‘-'ﬂ@arded accordingly. The -condition (i) to (vii) state the' procedure how
T L i 6258 : | .

When the due diigence was supposed to be exercised by the Assistant or
Deputy Collector instead of AQ or PA of CUsl}oms Department then legitimate
expectations were that only such goods excep! the goods specified at Serial

No.2 of the Table would have been. allowed. The perusal of condition (x) also

indicate again indulgence of senior officer like Assistant Collector / Deputy
Collector (In-charge Export Station) who is satfisfied that goods temporarily
! imported have been duly consumed in manufacture of goods being exported
l was required . The process of due diligence was to be exercised (by the relevant
Assistant / DeputysCollector) in allowing temporarily imported material to :be
used for goods to be’exported by the Assistant / Deputy Colle<_:1or {Export) on his
safisfaction that the goods temporarily imported have been duly consumed in
manufacture of export goods under consideration by him at the time of their
export. This'aspect was confirmed by the Departmental Representative that in
each case the export was allowed by the relevant Assistant Collector / Depu.'y
Collector export. In the temporary importation scheme the importer had to
‘ submit a security as security covering the duty and taxes involved as per

conditions (iii) of the SRO 492(1)/2009. The condition (iv) states that the importer

| ra
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shall export temporarily imported goods after due processing thereof within

eighteen months of their import. On a request from the importer, the Collector

~ concerned shall allow extension for six months on payment of one per cent

. .

surcharge. per month on C&F value of the goods for which extension has been

sought. The Board may consider any further extension in exceptional

FTTESTE

&umstances on such terms and conditions as may be deemed appropriate in

that the goods were imported for the purposes of this no)ifiqotion,

culars of import documents (IGM No. & date, G.D. No. & date, Cash

ofter the re-exportation of goods, the opplij_ggnt sholl produce evidence to the
Collector of Customs concerned that thé' goods have been re-exported within
‘ the stipulated period. On production of such evidénce/declorofion. security pay
| order or the indemnity bond olon_g with pos1-dcted\cheque submitted at the
: time of import shall be released. For regular manufacturers-cum-exporters, the
concerned export station mustimmediately inform electronicqlly the concerned
security section of import Collectorate regarding verification of export against
particular Goods Declorqﬁon for release of securil.y pay order or the indemnity

- ; bond along with posi-deted cheque submitted at the time of import™.

17. In-the GDs\(import and export both) the process envisaged at Serial (xi) of
SRO had since Béen completed and as per condition (xi) and the importer-cum-
| exporier must have produced evidence to the Collector of customs concerned
. that goods have been re-exported within stipulated time. It has been confirmed

that on completion of the process to produce evidence before the Collector of
‘ Customs concerned that goods have been exported the Security submitted by

i the Appellant were released. Now the Respondent No. 2 has challenged the

| &
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due diligence of Assistant Collector / Deputy Collect at import stage who had
allowed the temporary importation in these cases after ascertaining correctness
of description, classification and importability status of goods at time of import

and also the due diligence of Assistant Collector / Deputy Collector (Export) who

ATTEW export goods ofter satisfying himself that ‘tempororily impoﬁ‘ed goods

ware duly consumed in manufacture of goods which were exported, coupled
€ TR/g e . 8
acceptance of evidence for export of goods submitted to Collector

or release of Security . The Respondent N6. 2 has con‘tendfe"d that:

The temporary importation permission ‘granied by the
re|evc'mt Assistant / Deputy Collgeter \was' not correct. It
means the relevant officer failed to ascertain correctness of
description, classification and importability status of goods at

the time of import.

(i) Now Respondent No. 2 believes that neither description
classification noryimpertability status ascertain at import

‘ Assistant / Deputy. Collector was correct.

g ) (i) Similar he has challenged the permission allowed by the
i 3 Assistant  / éeputy Collector (Export) for export. The
| Rescondent also doubted the level of satisfaction of the
concerned Assistant / Deputy Collector (Export) to the effect
1601‘ temporarily imported goods had been duly consumed
in the manufacture of goods which were being exported af

1 that time.

liv)] The Respondent No. 2 also casted doubts on processing of
1 evidence submitted before Collector of Customs concerned

that goods have been exported within stipulated period.

e
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[v) The Respondent No.2 has also opined that release of

security by the relevant Collector of Customs was incorrect.

18. However, on @ question if the import and export Qf such cases was
allowed by the competent authority. then how the charge of misdeclaration

AT’l ESn'edem Show Cause Notice and upheld in Order-in-Original are correct. No one

were being imported. There was stringent requirement of SRO to allow such
temporary importation after oscertoiriné;coﬁéctness of description, classification
and importability status. It is also required by SRO that the export shall be allowed
only if the Assistant Collector afithe Deputy Collector, in charge of export station,

is satisfied that the goods temporarily imported have been duly consumed in the

maonufacture of goods be'ing;exported.

20. It was also required by the SRO that immediately after the re-exportation

L of goods, the gpplicant shall produce evidence to the Collector of Customs
concerned that lh'g goods have been re-exported within the stipuloted pen‘dd.
‘ On ,br.,_odgc{l@pn' ol such evidence/declaration, security pay order or the

indemnity bond'olong with post-dated cheque submitied a1 the time of import
| shall.be released. When there is concrete evidence on record that tempororily
imported goods have since been exported and security secured for securing the
involved duty & taxes have since been released then department embarked
upon a contravention report of office DG (1&) without enumerating any lapse by

their officers, issued Show Cause Notice and impugned Order-in-Original for the

: 3
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past and closed transaction on the issue of (i) description (i) HS Code and

importability of temporarily imported material. Had there been any illegality and

impropriety involved in the decision of relevant officer of th ,concerned

Cellecior should have rs-opened the case (o rectit,

cones. Howevar, oil Ine lopses weie put undei ihe (Uieg
f AL CATEAT Yy
3 B Lo msader have bean charged tor payment of dutie "
g s ‘
/;\;-‘ \ .'%..L"'-"'ET’-:-‘.“'Q‘ in Pekistan. Saciion 18 ol the Customs AC), 1943 mich slate
p Q/\’V/’ .:) \\_(," S "
Tt Il be charged on goods impartad inis Pakist N
the
st Scheddule fols
LoTa
R
- s brovgh! in bond from one cusloms sloticn io
e

No export duty shall be levied on the goods exported

from Pakistan",

_
21, n the impugned case the goods temporarily imported and subsequently

exported do not fall in any of the above ‘categories mentioned provisions of

Section 18 of the Customs Act, 1949. Secondly, the temporarily imported goods
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are not charged to duties as per Revised Kyoto Convention to which Pakistan is

signatory. The relevant Standard 2 reads as follows:-

"Goods admitted for inward processing sﬁaM be afforded- total
conditional relief from import duties and taxes. However, import
Dduﬁes and taxes may be collected on any produc's,-includ'lqg
waste, deriving from the processing or manufacturing of goods

itted for inward processing that are not exported or treated in

a way as to render them commercially valueless'. ™

refore, the levy of duty and taxes on tefnpordry importation as held by

impugned order is not synchronous with pr"o"visieR of the Customs Act, 1969,
and Customs Rules, which are aligned with Revised Kyoto Convention. Therefore,
we hold thal impugned Order-in-Ofiginal NO.644/2014-15 dated 15.06.2015
suffers infirmity as duties and taxes heve been imposed by it on the temporary
importation of goods which are exempt from such levies. Accordingly the Show
Cause Nofice No. SI/Mise/74/Coll-Adj-I/11-Exp/DCI/Div-IV/Cont/2014 dated
10.06.2015 is vocoi'ed andithe impugned Order-in-Original No.644/2014-15 dated
15.06.2015 is se!-Q;ide and fine penalties are remitted. The Respondents are
directed to put their house in order and not to malign innocent exporters for the
> lapses by the officers of the department. The appeal is disposed of accordingly

with no order @s to.cost.

23. Orderpassed and announced accordingly.

“

S — | sdf

(Mohammed Y8hya) (Ghulam Murtaza Bhatti)
. Member (Techpico! -1) Chairman/Member (Judicial - |)
Karachi Islkamabad

———

e



