IN HIGHE COURT OF SINDH AT'KARACHI

(CONSTITUTIONAL  JURISDICTION)
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C.ONST PET.NO 3\’\",. \‘\ OF 1997

Yy {C
Piasace Sack (Pvt) Limited, Presented on NQ\'\\_.:} :
# Private Limited Company having ’ At
its Registered Office at 3rd Floor, e
Zakaria Palace, Virjee Street, O8.D. (Judl

Jodia Bazar,

Karachi Petitioners

Versus

L. Central Board of Revenue,”
through its Chairman,
Government of Pakistan
lamubad.

2. The Collector of Customs,
(Appraisement),
Customs House,
Karachi.
5. Assistant Collector/Bank Guarantee Cell,
Customs House,
Karachi,

Defendants.

PETITION UNDER ARTICLE 199 OF

THE CONSTIT % T'ION OF ISLAMIC
EPUBLIC OF P, AN

RECEIVED

pare.. . 30:05-L6
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HIGH COURT OF SINDH; AT KARACHI

C.P No.D-2144 of 1997

Present: Mr. Justice Irfan Saadat Khan.
Mr. Justice Zafar Ahmed Rajput.

JUDGMENT
LUate of heaning: 18.02.2016.
Fetitioner: Plastic Sack (Pvt) timited through Mr. K.A. Wahab,
Advocate

Res No.L: Central Board of Revenue through Mr. Asim Mansoor,

DAG

te . Nos 283 The Collector of Custors and Assistant Collector through

Ms. Masooda Siraj, Advocate

IRFAN_SAADAT KHAN, J. The instant constitution petition has been filed
with the following prayers:

“3 Ceclare that the threatened encashment of the petitioner’s
bank guarantees by the respondent No.2 ond 3.its Vs“gbordina:es is
unlawful, malcfide, without jurisdiction and violative of Ti\e vested,
legal und constitutional rights of the petitioner. \\

2 Declare that the petitioner is entitled to the benefit of the
concess:on under the notfication SRO 487/1/95 dated. 14.6.1995 in
respect of raw materials imported and consumed as mentioned in
para 5 of the petition. '

3. Direct the Arespondents No.2 &3 to release the petitioner’s
Bank guarantees. .

a. Prohibit the Respondents No.1&2 by restraining them their

”._Suboramates and person acting under and through them for
‘“‘t-nqgsrmg and bank guarantees furnished by the petitioner to the

dent No.2 in terms of Notification No.SRO 487/1/95 dated

446 995 taking any coercive action against the petitioner and
wt .
&
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e SRO 487/1/95 the petitioner hag Imported certain raw
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He turther invited our attention to the corhmems filed by the department

.

and stated -that the petitioner ‘was lizhle’ to make payment of the

duty/taxes in respect of goods imported; which were not consumed by
|
them withinithe validity period, as mentigned in the SRO 487. He further

submitted that this petition being meritless, is liable to be dismissed.

8. We nave heard all the learned coynsel at considerable lengthiand

have perused tne record and the dec:sioqs relied upon by the counsel for
i

the peutioner. |
|

9. In the present petition the mainithrust of the arguments of the

counse! for petitioner was with regard to creation of awested right in their

fevuur since Lthe petitioner had entered into certain agreements with their

foreign sellers for

import of raw material; therefore, according to the
learned counsel for the petitioner the principie ofipromissory estoppel is
fully attracted and the respondents thus have no autnornw under the law
alter grantihg concession as per SRO @87 to withdraw the same vide SRO
444 as Whe saitd concession in respect of import of raw material in his view
Auuld remaun available to the petitionérs, According 1o the learned counse!
ui the petitioner, the petitioner had @ntered into agreement with foreign
sellers for the import of raw material which was withdrawn by the
respondents causing m;ge loss and damage to them. Before proceeding

any Turther we would like to quote herein below subsection 3 of Section

19 of the Customs Agt 1969 (the Act) which reads as under:

“[(3) Notwithstanding anything contained in any other law
for the ume being in force, ingluding but not limited to the
Protection of Economic Reforms, 1992 (X1 of 1992), and

notwithstanding .any decisior: or judgment of any forum, authority

or court, no person shall, in the absence of a notification by the

Federal Government published in the official Gazette expressly
granung and uffirming exemption from custorns duty, be entitled to
o7 _have any right to any such exemption from or refund of customs
duty on_the basis of the doctrine of promissory estoppel or on
account of any correspondence or admission or promise or
commitment or concessionary order maode or uaderstanding given

whethier in writing or otherwise, by Qny goveriiment depurtrnent or
authority [ [underline nurs|




il Ferusal of the above provision clearly reveals that this provision of

L ctarts weih “Mor-obstante clause” which has an overriding effect on
ciner provisions of the law and further clearly provides that the exemotion
Yo Custairs duty cannet ae claimed on the basis of promissory estoppel

ot Lccount of any correspondence or admission. Perusal of this secticn in

sur view would leave no room of doubt that uf

gspondents have !

ull wuthority under the law to withdraw a concession

sove granted nence no vested right in our view could be claimed n this
senall by (he petitioner. IUis a settled proposition of law that the authority
vested with power to grant the concession also has the power to withdraw

the same. Reference in this regard may be made to the decision given in

cuse of Ahdur Rashid vs Central Board of Revedue and others (PLD

=05 W Jushawar 249)

The nsue with regard to vested right came fer heanng before the
jcn'nle Supreme Courl in the case &f Al-Samre: Enterprize Vs. the
Federavion of Pakistan (1986 SCMR1917), wherein i« was observed that

alter openmg of u letter of credit By a party in favour of fureign supglier a

vesled nght

it s created ol lavout of that party, wlhich cannot be tuken

Fruve =\

iy cGver 10 overcomie the above.judgment section 31-A of the

¢
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toms Acl was inserted through by Finance Act 1988 with retrospective

el

tect. After the saww@amendment a nurnber of judgments were given by
the Hon'ble Supgeme Zourt of Pakistan wherein it was observed that
neithgl@ny vested mght nor the principie of premissory estoppel would
now be avalable to the petitioner. In tha case of Government of Pakistan
Vs Facte Belarus Tractors Limuted (PTCL 2000 CL.320) the Hon'ble

Supremie-Court of Pakistan held that the bénefit once granted could be

withdrawn The Hon'ble Supreme Court of Pakistan has observed as
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“Consequently, when SRO 92(1)494 and SRO 1189(1)/94 which
were applicoble earlier, were amende@ vide SRO 388(1)/96 and SRO
a1411)/96, dated 13.6.1996, the earlier notification ceased to be
operative uhd customs duty and sales, tax on the said tractors after
the subsequent notifications:came uj;(o force became payable in
accordance with the rates applicable Ain terms of section 31-A of the
Customs Act. Although, the letter dgted 26-6-1996 issued by the
Ministry ¢f Food, Agriculture and Livestock had authorized: the
respondent to avail benefit of exemption under the “earlier
notifications which were applicable déring the first phase of the said
ccheme.and on the faith of the scid létter, the respondent claims to
hove entered into an agreement with the foreign supplied for
unport of the saud tractors, but promissory estoppel cannot be
wivoked against provisions of any legislation even if they authorise
the Government to impose new obligation or te 'withdraw existing
concessions. Consequently, the doctrine of profmissery estoppel
appears to have been erroneously invoked by, the High Court to
deteat the provisions of section 31-A of the Custom Act.”

i seen that vide letter dated

16.1.1997 the Secretasy, Central Board of Revenue has categorically
directed the Collector of Central Excise to allow 33 M. Tons of P.P.
Granules {T.G) consumned upto 13.06.1996 and the Collector of Customs
wds diredted W ecover theldutyand taxes levialbile i respect of the raw
Tetenal mpor tedither safter, Iir the petition bearing C.P. No.D-914/97 and
the other pattions while allowing the petitions the bench categerically
directed the respondents to issue requisite consumption certificate in

respect of the raw material imported before 13.6.1996 ar:d consumed in

% o a0 '.-);«z;ta-\ce withh SRO No.580 dated 13.6 96. The most significant aspect

N,
SN\ e Lo beexamined is not only with regard te the import made by the
\

clLitIoner But also with regard to the consumption of the raw material

sefore 43°6,1995. In cur view, the petitioner is entitled to the concession

L g

o spect of the raw material unported and consumed prior 1o 13.6.1996

(1 accordance with SRO 487; however no concession could be ¢claimed by

the peuuonegs on the ground that letters of credit were opened, bill of
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@ity were lurnished, goods have arrived in Pakistan on the ground of

sested right or that of application of pringiple of promissory estoppel.

[

12

13 We, therefore, dispose rof thisipemiOn by directing that the

peutoned i entitled to tne cuncession only in respect of the raw magerial

+ the depurtment 1s under legal obfgaticn 10 issue, il nowlissucd, a

SUmplion gerulicate
pente lepal and codal

e ihionas

L& to the peutioney after satisly:ng itseffithat &l the

furmalities have duly been TulfilediBy the

Patition stands d:sposed of in the above terms
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