ORDER-IN-ORIGINAL NO. 128 OF 2015-201
} ) M/s. Lucky Cotton Mills (Pvt) Limited, (NTN-2224079). Karachi
il Adj-ICOIVSON-136/'MCCECont 4402y Lucky Cotton Mills . 2015

COLLECTORATE OF CUSTOMS (ADJUDICATION-I1)
11" FLOOR. CUSTOMS HOUSE, KARACHI

AdI-I/COIZSON-136MOC T Cont4(402) Lacky Comtan Mills 2a01 3

GOVERNMENT OF PAKISTAN ~rsS
‘ FBR

d 23-11-2015

Before - Ch. Muhammad Javaid
Collector
Collectorate of Customs (Adjudication-11), b
Respondents H M/s. Lucky Cotton Mills (Pvt) Limited,
(NTN-2224079)
23-C. Khayaban-e-Sehr, Phase -V

Karachi
Date of Institution : 28-05-2015 (show cause notice)
Dates of hearings 3 09-06-2015, 22-06-2015 & 12-11-2
Date of judgment : 23-11-2015
Present
For Respondents C None
For Department - None,
ORDER-IN-ORIGINAL Y. 20152010
M/s. Lucky Cotton Mills (Pvt) Limite TN-2224079), Karachi
Adi=ICOlSON-136'MCC E'Con ‘ cky Cotton Mills 2015
1) Fhis copy s granted free of charge : pRvate use of the person to whom it s issued.
2) An appeal against this order lies ppellate Tribunal, Karachi, within 60 days from
the date of communication g der. The appeal shall be accompanied by a fee of
Rs. 10004~ (One thousand oy aid in the manner that may be prescribed by the
Board.
3 I'he appellant should si Appeal i he desires to be heard in person or through a
pleader.
¥ 8% 5 & 0 & v 4 . 2 & & K & % P k0 YN Y Y YD

Brief facts of the case
House. Karachi vide contrave
that M/s. Lucky Cotton Mi
Karachi imported (17) consi
numbers mention

hat Model Customs Collectorate of Appraisement (Fast). Customs
ort No. 4(402)KAPE-DC(IV) 2015 dated 21-04-2013 has reported
5 (Pyve) Limited. (NTN-2224079) 23-C. Khavaban-c-Sehr. Phase -VI. D.H A,

Name an
| importer

i - Mis. Lucky Cotton Mills (Pvt) Limited.
(NTN-2224079) 23-C. Khayaban-c-Sehr.
Phase VI DULA. Karachi

127 No of GI KAPE-HC-10061-07-08-2013  © KAPE-HC-2603427-09-2013
Leontraventic RAPE-HU-30838-11-10-2013 KRAPE-HC-26053-27-09-2013
| detected KAPE-HC-3671-18-07-201 3 ROSEHC-150631-02-05-201 3

KCSI-HC-168891-31-05-2013 © KCSI-HC-125733-19-03-2013
KCSI-HC-130201-27-03-2013 KNCSE-HC-184817-27-06-201 3

S L RAPE-HC-61 13971 3-01-2014 KRAPE-HC-67235-30-01-2014
» = Page |
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M/s. Lucky Cotton Mills (Pyvr) mecd (NTN-2224079), Karachi
Adj-11/C Ol/SCN-136/MCC.E/C ont. 4(402)/ Lucky Cotton Mills 2013

g } \ KAPE-TIC-60969-13-01-2014 RAPE-HC-70445-10-02-2014
- NAPLE-HC-75783-24-02-2014 RAPE-HC-76339-26-02-2014
o i B - KAPE-HC-820606-17-03-2014 .
YDcscriptinn ot Goods “Raw & Ginned Cotton™

| 4 | Total Value ol'the Rs. 236.063.462 -
| Imported goods
f Total Amount of Tases
| Evaded » . B
6. | Nature of Offence Evasion of taxes by misusing of SRO 1125(1
[ _and amending SRO 154(1)/2013 dated 28-02-28

Rs. 9.442.338.-

ed 31-12-2011

" 7| Sections of law violated \cumns 32.32(2). ‘7(A) & 79 of the Customs A
,‘ 34 of the Sales Tax Act. 1990 and Sgetion 148
Ordinance 2001, Punishable under @lauses (18 &
130(1) of the Customs Act. 1969,
Sales Tax Act, 1990 and Section
2001,

69. Section 33 & |
e Income Tax |
4A) of Section |
(¢) of 'Seetion, 33 of the
Income Tax Ordinance.

-

2. 0% |\U’sds M 5. l uuk\ (unun \hlls ll'vn I mmml U\I'\-” ' 23-C. Khayaban-e-Sehr. Phase
10 them under Section 79 of the

Customs :\gl‘ I‘W). dglerllllllg. their dul_\ .md taaes on the paid the same

5 Whereas, the M/s, Lucky Cotton Nhlls (Pyt) [ im IN-2224079) 23-C. Khavaban-¢-Sehr
Phase - VI DA, Karachi unlawfully claimed the Y LI25002200 1 dated 31-12-2011 on all

the above mentioned consignments and paid Salgs{
11.06.2008 and Income Tax @ 1% while the good
concurrent benetit of SRO 21212013 dated |
SROTI23¢1)2011 dated 31-12-2011. The Co
through “Green Channel™ without any huma

ect 10 $% Income Tax at import stage as the
15 onlv available 1o goods that are covered under
puterized Svstem cleared their consignments

I Whereas the Mis. Lucky Couon 1) Limuted. (NIN-2224079) 25-C. Khayaban-e-Sehr.
Phase VI, DA, Karachi was not entitle coctit of SRO TI23(0)200 1 dated 31-12-2011 in the
light of the amending of SRO 154( 3 od 28" February. 2013 which has excluded “Raw and

Ginned Cotton™ from the purview ¢ 125302011 dated 31-12-2011 through conditon (ii) of the
suid SRO)

A And whereas. the :lbuv tion (1) has stipulated that the benetit of the SRO will be
available to the textile sector uiing stage onwards™. As the goods ot the importer were clearly of

the “ginning stage” hence wre categdMeally excluded tfrom the purview of the SROI2S(H201 1 dated
311222011

G And whereas, in above factual position. it is well established beyond any reasonable
doubt that the ipporteg havew illfilly and dishonestly evaded legitimate government taxes’ revenue to the
lone of Rs, 9 ¢ committed offence in terms of Section 32.32(2).32(A) & 79 of the
Customs Ac Section 33 & 34 of the Sales Tax Act, 1990 further read with Section 148 of

the Income
ACL 1YY re
the Income

01 punishable under clauses (14) & ( [4A) of Section 136 (1) of the Customs
LI(e) of Section 33 of the Sales Tax Act 1990 turther read with Section 148 of
2001

s. Lucky Cotton Milla (Pvt) Limited. (NTN-2224079) 23-0. Khayaban-¢-Sehr.
Phase ~VI. D.H AL Karachi was called upon to show cause under provisions of Seetions 32, 32(2). 32(A).
79 of the Customs Act, 1969, Section 33 & 34 of the Sales Tax Act. 1990 and Section 148 of the Income

Fax Ordinance, 2001 as 1o whs the evaded amount Rt taxes amounting 1o Rs. 9,442,538/ (along with the
oot Page 2
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Mis. Lucky Cotton Mills (Pvt) Limited, (N \-2224079) Karachi
Adj-1/Coll/SCN-136/MCC.E/ Cont.4(402)/Lucky Cotton Mills 12015

fault surcharge) may not be recovered trom them and penal action punishable under \I.um:\ (14 &

(IM.) of sub-section (1) of Section 156 of the Customs Act. 1969, Clause 1 1(c) of Section 33 of the of the

Sales Tax Act. 1990 and Section 148 of the Income | as Ordinance. 2001 may not be taken u;.‘uml them

08.  Inthis case the show cause notice was issued 10 my predecessor on 28-03
days as provided in sub-section (3) of section 179 of the Customs Act, 1969, tor Con@uSion ot dtudu.auon
proceedings was set 10 expire on 25-09-2013. The subject case was not decided in the
in‘terms of section 179 of the Customs Act, 1969 due to the réason that many tragde
Constitutional Petitions in the High Court of Sindh, karachi on the similariden
department also failed 1o provide the parawise comments on the subject cascid \
record indicated that the respondent did not allowed the High Court of SindhS
undersigned i exercise of power conferred in terms ol Section 179(3) of the
extended limutation tor sixty days (60) in the instant case as per above secyon ibid,

s well as the file
1. Therefore. the
oms Act. 1969 e

9. Hearings in this case were fined for 09-06-2015 & 22-06- "UI
was wndlm,d on 12-11- “()I* n lhg m\mm Lise lln hl; rswrd i

REPLY 1 THE  SHOW  CALSE NOTICE:
LUCKY COTTON MILIS PVT LTD 2013 DATED 28]

! the case  As per Show Cuanse Norne
ippraasement (Easts’s repurt. it has been
ININ2224079) imported 1 consignn

o Moded  Casiomis  Collectorare of
Is Lucky Cottore Nills o't Lunired
aed CGinmed Cotton” and filed Gl

fax zeve percent wder 33101 200
gowds were subject o 300 Incame
SRO212010 2013 dned 14-003-21
HE23chi 2001 dened 31472
constgmments Hirougds "Creg

3 s per perception of the the imiports were nor wnitled far the said benetit anel
therefore Show Cause Nt iceggsed on Collectorate's comtravention was issued alleging
that the importer had sffence i terms uf section 323202132640 & 7Y of the
Customs Act, 1969 reg ection 33 & 34 of the Sales Tax Ace. 1990 further read with
Section 145 of Ordinance, 2001 punishable under clause (145 & (144 of
Secrion 136/1) o s Act, 1Y6Y9 vead clause Tlicr of Section 33 of the Sales Tay
Act, 1996 furi M Sectiond 48 of the tncome Tax Crdianee. 2001

b dmport stage ay the concurrent benefit of
wadable o poods. that are covered under SR
Custems  Conmgprterized  Svstem cleared  their

3. Legal  Posit,
Collector
arbutrariy

i submitted Vi conmtravention report. prepared by Cuastoms
15 baspd on mcorrect wnderstanding of the maner which was s
Neroniine was converted teanslated Do Nhow Canxe Naotice without

ated $1-12-2001 The send SRO deals with Tocal supplios while iy this case
after ananufactiring process. ave been exporied It s clavified that our
kv Cotton: Mills Py Lid amported  vaw conon and - caonsumed 1 for
wring of cotton varn sepplied to Pak Deam Ll tor manutactiving and export o
abwic under SPON far the momth of June & July 2003 and Jeantary & Februan
2004, copies enclosed agamst the referred [7 GO af the peviod Februamy 2013 w0 Marel
24 mex GDI wo GDIT and theretore as a deemed oxporter 5% icame Tax is ol

applicable wo us wider the said SRO
%: - Page 3
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ORDER-IN-ORIGINAL NO. 128 OF 2015-2016
MUs. Lucky Cotton Mills (Pyvt) Limited, (NTN-2224079), Kardachi
Adj-I/Coll SCON- 136/ MO ( ECont 4402y Lacky Conton Mills 2015

legal position of Jurisdiction: The contravention issuing Collectarate has based its report
on self conceived view that the anporter has misused the SRO 1w evade come T
although as clarifivd above this view cansen applicd mn the case where the goods ave
not been supplied locallv and wmread the same wfrer goriite thro Lfacturing procesy
have been exported. The Show Cause Notice toses iy legal basid

1 e forgoing correct
view is understoad properiv. However. even if Collectorate’s view iy which is not

legal). it is abundantly clear thar Customs have no Jurisdiction 1o geeoveldncome Tax when
the goods have heen cleared as per the due provess. Following dtations i this
regard:

“) Ch. Muhammad Tarig, Chairman Member Judic tmabad.

(MUS Singer Pakistan limited)
Customs Appeal No. K-1113 of 2614

“Issuance of Show Cause Notice by the Custons ()
Fax s qgainst the very spirit of Law cand the NMaon
wieans that where ever there is a vight, there i3«
iy degal fora are alreads fuictionine under

s short recovery of icome
SABI REMEDIUM" which

The mcame tax departnent and

i Customs depariment has been
authorized only 1o colleot advencr Income 1 cxection | ISES of the icome Tax
Ordinance. However. the department can any short payment of Income Tux
wnder section 162 ar 166 of the icome Tax iiegice. 2000 nor can invoke jurisdiction

such cftect under the Custanis Ace 1969 TR duiddnce i also derived from the plethora of
Judgments on the grownd that vcleqpricnigmdl e wud remicdy i avenfable 1o party. The
of Appellate Teibaal o unanionousty of the

sahort levied taxes

Before Muh Nadeem Qureshi, Member (Judicial-1)
Messes M. S, LAHORL:
bersus

ADDITE
"Hence keeping in vie

LECTOR OF CUSTOMS
h observations made above and thestrength of Judgmeniy
wied and conformity ohservations made thereon, | am of

the considered vie 1w proceeding in the subject case are infested with paient
deficiencies an of statutory requirement. regarding ixsuance of Show Cause
Notice, all snlyey aceedimgs wd order pussed thereon tantamount 1o substantive

rectch of natural justice has heen equated with breach of law and
super struc crean are herehy declured divaal void. ab-initio and accordingly set

Nyl

irwvas argued that penalty imposed ander seciion 136¢15 of the Customs Act
jurisciction and thar customs department cannot recover income tax. The
igh Court of Sindh after examining the relevant provision of law vbserved as
“As perusal of the provisions contained in section 3005y of the Ordinance and section 202 of
the Customs Act. shows that the Collector of Custams fes heen empowered to collecr the
advance wicome-tax under subsequent i) of Section 3t of the ordinance. at the time of
tnport of gouds at the rates specified in the first Nehedule to the Ordinance. in the same
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ORDER-IN-ORIGINAL NO. 128 OF 20152016
M/s. Lucky Cotton Mills (Pyvt) Limited. (NTN-2224079), Karachi
AJ-IZCOIESCN-136 MCC.E Cont 414021 ucky Cotton Milly 2013

menmer and at the same time ay the custonts duty tay s 10 e collecred in the same manner
s customs duty, the recovery thereof can be made under section 202 of the Customy Act, In
the judgments cited above, it already stands decided thar merely by providing the manner
and time of collection of tax under any tax enactment. the nature of the tax shall not be
changed. meaning thereby that 1 the advonice fox wider section 3

Softhe Ordinance can
! nor change
Iy subscrihe

. be collected s customs durv cond can be recovered v the Castbn
the nature of 1ax wid the ncomé-tax shall not become the customs ot
10 the views held carlier by this Court m the Judgments ciied ab
Lax and assessment are not one and the same. The power 1o colld
under section 3015) of the Ordinance by the collector of Custo
of converting the Income-Tax into customs duty and consequenth
he empowered by virtue of the provisions contained in the Income

Custonis Act. merely o collect the determined amoun®f 1ax ad“§iall not have the
Lathariy 1o vesort to the chaveeahiling ar assessment ¢ - I./,':-Wis when the income-
tux shall ot changed into castoms duty. the applical, o 136 of the Customs Act
shall be excluded as  logical conclusion ™

To conclude @t is submitted that in view of the
Jurisdiction, may kil be withdrawn,
-sel - .
VS Luckv Cotton Mills (v Limaed
Karaciu

N INCome 1ax
wi have the effects
stoms officialy shall
Ordinance and the

‘o

iRy the Show Caise. issue oul of

10, Fime and again this office ssued notices 1o tl
however neither the departmental representative att
l'o provide a tair opportunity to the department the €
Appraisement (Last), Karachi. was requested
20150 but untortunately the department faile
observed that the detecting agency submitted
show cause notice no.  Adj-I/Add.Coll/S
10-06-2013 1ssued by the Additional Colleetd
is reproduced as under:-

1 Lor submission ol parawise comments
hieanng nor any comments were submitted.
ol Customs Made! Customs Collectorate of
b even number dated 10-08-2013 and 06-11-
e the parawise comments in this case. 1t s also
SRomments of the similar/identical nature case vide
MCC ECont4402)/Qadri Textiles Mills/2015 dated
stoms of this Collectorate. which parawise comments

“FOR THE HONOURA

Wil Lid
fles Mills Lid,

Respandents

PARAWISE COMMENTS ON BEHALF OF THE RESPONDENT NO.2
Lhe answering  respondent | submits  the following  para-wise  comments  for  kind
conswderation of ADC i Adjucications

PRELINIINARY SUBMISSIONS:-

_ Colector
Cobectorate of Customs (Adudication-Ji)

) 3
Custom House, Karach Page !



ORDER-IN-ORIGINAL NO. 128 OF 2015-2010
M/s. Lucky Cotton Mills (Pyvt) Limited, (NTN-2224079), Karichi

Adj-IVColl/SON-136 MCC E/Cont.4(402)/ Lucks Cotton Mills 2015

Fhar it is respectfully submitted that all the assessment orders — decisions of the Custonts
appropriate officers are appeal-uble before the appellate anthority in terms of Section 193
& 194-4 of the Customs Act, 1969 theremafier referred as the "Act”). Since the petitioner
approuched this Honowrable Court without exhausting the remedies available within the
relevant statute of custams hierarcin. therefore. considering

& ginned cotton
IX CONCeSSIon was

was available under aforesaid notfication. Simultaneously the Ind
also avatlable on import of aforesaid item in wrms of SRO 212 013 However, the
exemption of Sales Tax way subsequenthy withdrawn on | Yinned cotton in
terms of Condition No.2t1) of SRO 154¢10:2013 dated 26802-201 35 thefatiresaid SRO the
exemption of Sedes Tax was extended only at spinni
textile. The atore stated position would clearly revea
were not admissible for the henefit of sales tax in @ X NI 11250012011 dared 31-12-
2001 therefore. the claim of the petitioner for the by of the income tax at the reduced
rate of 1% also does not merit consideration ¢
the amendment SR 154¢10 201 3 deed 26-0)

hle 1o be charged ar 3% m view of

That the subjeet petition has been filed withglfe stiements. concealment of facts and with
un-clean hands, therefore. the subjec
dismissed on this account alsa. It
0250002001 chered 31-12-201 1 in
mport of raw & gimed oot
2204002003 was alsa admissible anary rate 10 However. e exemption of sales
tax on ginaed cotton was Wit rugh SRO 154012013 dared 26-02-201 3. Where
vide condition No.2(1) the sad ¢! otan was extended from spinnimg stage and onward i
cases of textile. The facts o entioned tn above lines would reveal that in terms of
SRO 154¢1).2013 dated
import of raw & ginnec
availing the henetit of
Stnce through S
extended from sp
Therefore. the ¢
respect of the
concessionary

ordingly. the importers of said item were not entitled for
W al the caoncesstanary rate of 1% wder SRO 21241 201 5.
2003 chaed 26-02-2013 the exemption of Sales Tux wa
1 stge and not to the raw & ginned cotton in cases of textile.
wry rate of Income Tax was not allowed. The petitioner's claom in
ents of raw & ginned cotton did not merir consideration under
wome Tax @ 1% wder the relevant provision of law

NFACTS OF THE PETTTHTON

fpara L of the petiteon require no comments heing tacts of the case

wents of para 131 o) fucts of the petition require no comments.

That the comention of the petittoner. vide para 41 of facts of the petinon iy correct,
hence. s vehemently demed. It is. however respectfully submitted that the exemption of
sales tax & Income Tax a1 was wdmissible wnder SRO 11250020010 & SRO)
202000 2003 however. the benetit of SRO 21201y 2042 i vespect of coneey sionary rate of

Page 6
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ORDER-IN-ORIGINAL NO. 128 OF 2015-2016
M/s. Lucky Cotton Mills (Pvt) Limited, (NTN-2224079), Karachi
Adi-ICOlSON-136MCC L /Cont 402y Lucky Cotton Mills 2013

icome tax ot import of vaw & gired cotton was withdrawt throneh SRCY 134002003
where in terms of Condition No 2(1). the exemption of sales tax achissible an import of ran
& ginned cotton from spinning stage and mmvard i ocases of lextile. The aforesaid
condition was not changed. in the subsequent SROs ¢ SRO 351(1):2005 rescinded vide
SRO 5730012014 where the Sules Tux was chargeable @ 17" andjiigen oo as per the 8"
Schedule of the Sales Tay et 1990, through Finanee Act 2014 rd-stated position

prerednrissihie Beare I O IICHIRe TN G COREC SN rade af [t
That the contention of the appellam. vide para (31 of facts of th is ncorrect and
mis-statement. The factual position is that the SRO 1125¢1) 2011 scinded by SRO)
15401172013 dated 26-02-201 3 where as per the Condition No. 2(1) the@gnefit of exemption
of sales tax iy extended only fram the spinning stage ard i thoQudses of textile.
Theretore. the claim of the petitioner i respect of SRO Q3L 20TTs Weorrect and did
HOPmerie consideration S

Require o coineins
Reguire no comments heing drvelevant in Hhis case
That as stated in above line the coméntion of the
in terms of Condition Noo 2(1) of SRO 15,
admissible from the spiing stage onward o
tax under concessionary rate of 1% camol b
1o the appellam and the appellant is liab glg 1%

W s ncorrect. keeping in view that
Wyhe cxemprion of sales tax was
o wf textile Hence the benefit of imcome
tenfled on smport of raw & ginned catton
ncome tex @ 3%

Thea the eontention of the appelicnt Rt as there s o Respondem No.3 e the
subrect appeal

Thar the contention of tie appe
lenee. tsovehementhy denied It
Section 1458 of the Income \
authorized 1o collect but also 1o over Income Tax in same manner and at the same time
as if it were a duty of : ther the Ministry of Law & Justice had clarified vide
their letier No =242 Wl dated  [1-072002 that customs  authorities  are
empowered Lo rece amaount of levies at tmport stage

OUNDS OF THE PETITION:-

That the conter /e petitioner. vide para (w of grounds of the petition iy incorrect.
wently dénied. As already stated in foregaing lines that under sub-section 13
& 16) of Sec 3 the Income Tax Ordinance. 2001 the appropriate officer is not only
1 bt also 1o vecaver heame Tax in same manner and at the same time.

hew leter SWF2422002 Law-l - adared 11072012 thar castoms authoritics are
npowered Jo recover siort paid ameant-of fervies il improri stige

the cdhtention of the petitioner, vide para thi of growds of the petition s neorrect
o ViN<NEIY The factnal positon In-fact the peritiones is a‘r-anrrd e the owonw
iy a 3% as the Concurrent benefit of SRO 212080 2013 dated 14-03-2013 v only
available 1o goods which are covered under SRO 11250152011 dated 3-12-2011

That i the absence of the copues of referred decivions of Honourable High Court
apprapriate Comments canmul he offered

’ Collector o
suliecforate of Customs (A2 jddicatign-iyy
Custom House, Karach



ORDER-IN- JANAL NO. .
MJs. Lucky Cotton Mills (Pvt) Limited, (NTN-2224079). Karachi
Adj-IColl’'SON-136/MCC.E/Cont.4(402)/Lucky Cotton Mills 22015

Fhat the contents of para rdi of the srounds vt the petition arve irrelevant to the subject
petition, keeping in view thar the facts imvolved i the subject petition is different in iy
nature. AAs per the case record the petitioner are nor eonuled for the benefit of reduced rate
of Income Tax @ 1% due 10 the reason that said convession was adi issible when SRO)
HI25¢0)2011 way in field and exemption of sales tax on mport o ginned colton wax
available under aforesaid notification Simultancously the income neession was also
avatlable m import of atoresaid item in werms of SRO 21201, 2013, He exemption
of Sales Tax swas subsequently withdrawn on unport of raw & g 1on i ferms of
Condition Na 2elr of SRO 1540002013 dated 26022013
CXEmPrion of sales 1ax was extiended only SPHINNRE sOge any mocases of texiile
The afore stated position would cleariy reveal that tunporied e ned cotton were
excluded fram the purview of SRO 11250102001 deted 31-12-201 1 theretore, the clam of
the petitioner for the benefit of the Income Tax ar the roliuced r“e'"o
consederation and is liable to be charged ar 3%

Thet an the fight of the submiissions made i abo

That the contention of the petitioner. vide para i o
ad even mis-stating the factual puasiion Ke, W that i the subject case the

' i the Concurrent benefit of SKO
212012013 dared 14-03-2013 15 onh avalla 10 Lowds wincl are covered mider SRO
23002011 dated 31-12-2011 Moreover mption of sales tay was subsequenth
withddrasyn on import of raw & gimg terms of Condition No 2cl) of SR
154000 2003 datedd 26-02-2013 I 1l SRO e exemption of sales tax was
extended only ar spinning stage and he cases of textile. The atore stated position
would clearly veveal that imporied e
SRO L2561 2014 dated 31-12-
the Income Tax ar the reducec
charged at 3%

we the claim of the petitioner for the benefit of
‘o does nat merit consideration and is liable 10 be

That the coméntion of the

lenee s vehwmenihv demed  ASQdready stared in fiovesaing lines et under sub-section 3
& 16 of Section 148 e Lax Ordinence. 2000 the appropriate officer of
Customs is not ml/y ol & 10 collect but also 1o recover income tay o same manner

and at the same
anly the officers
submitted that 1
321 20 & §
amoint of duty

ere aduty of Customs. The argument of the petitioner that
e can recover sales tay & income tax iy incorrect. I i
wese notice has been issued imvoking the provisions of Sections
owhich cinpower the customs antliorities o recover short fevied
Fear reference the relovant part of Section 32021 of the Custoimns At
cinnder -

Where. by veason of any such doctment ar statemest s atoresand or by
reason of some cotlusion. any duty. taxes or Charee Tias nor been lovied or Iis been
shuwt-tevied or has been ervoneomty refunded. the person liable to pav anv amoun
on that account shall he served with a notice within [ive ] years of the relevant dare,

Page 8
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collect, adjudicare & recover customs

mport slage.

1]

ORDER-IN-ORIGINAL NO. 128 OF 20152016
M/s. Lucky Cotton Mills (Pvt) Limited, (NTN-2224079), Karachi
Adj-I/Coll/SCN-136/MCC.E/Cont.4(402)/Lucky Cotton Mills /2015

requiring him to show cause why he should not pav the amount specified in the
notice

Furthermore, wider the provisions ot Section |79 of the Customs At 1969 the custom
officers are empowered to adjudicate the cases relating 10 recovggy ity & taxes, For
ease of reference the rvelevam part of Section 179 of the Customy iy reproduced
hereunder -

179 Power of adjudication- Subject 1o sub-section
canfiscation of goods or recovery of dutv & other taxes
vrrancousiv refunded ampoxion af penalty or any olficr Y
Act or the rules made therve wnder, the purisdiction and o
Customy e rerms ol wnounl of duties & otherglaxes  inve
conveyanee, shall be as follows. nanmely.

ses  imvolving
. short levied or
cention wider s
af the officers of
excluding tiw

In addition, the Customs Officer has also been empowd
duty & raxes under Section 202 of the Customs Aci,

egislature 1o recover
se of reference the relevant
herennder-

202 Recavery of Governmemt dues - d imcder this Act or under anv other
laws for tie time bemg in Jorce, wiiel, vidles for any tax. duty or other levy being
callected in the same manner as custon oy are collected, a penalty is adjudged
against, or notice or demand is 5 any person calling for the pavment of
any ammount unpaid whicl mayv b iy v owav of penalty or by way of duty, tay
anteef or ather mstranent executed wnder
this Act or such other law or the wle there under. the appropriaie officer.

In the ligin of afore-stated provi v e officers of customs are empowered o
vaaxes not paid or shoret pacd at import stage”

That the contentiolydf 1+

hence, is vehement, niedWequire no further comments

/1 thmissions nade in above lines, the contents of this para is
ahiemently denied and vequive no further comments.

That the co i the petitioner s nreorrect as there iy no Respondent No 3 i the

of the petitioner. vide para (kr of grownds of the petition ts incorrect It
nrion that the benefit of SRO 12501 2001 dared 31-12-201 1 in respect of
les tax was admissible on tmport of raw & ginned cotion, further the
mcame tax under SRO 212000 2013 was also admissible ar cancessionary rate
v the exemption of Sales Tax on gimied cotton was withdrawn through SRO
3 dared 26-02-2003 Wiere vide condition Noo 200y thie said CXCIPION Wy
extended from spimting stage and onward in the cases of textile The facts of the case
mentioned in above lines would veveal that i terms of SRV 154000 200 3 deated 26-02-207 3
the Sulex Tax exemption was aor available o the impart of vaw & gomed cotton
Accordingly. the impuriers of said (ear were not entitled for availing the benefit of Income

periinent
xemplion
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ORDER-IN-ORIGINAL NO. 128 OF 2015-2016
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Adi-IVCOll/SON-136/MCC.F/Cont 4402/ .ucky Cotton Mills 2015

tux ar the concessionary rate of 1% wnder SRO 2120112003, Since through SRO e
T3400) 2013 deated 26-02-2013 the exemption of Sales lax was extended from Spinning
stage and not o the raw & ginned cotton in cases of textile. Therefore. the CONCESNIONUN
rate of tncome tax was ol allowed The petinioner’s Claim in vespect of their consignments
of rane & ginned carton didd not merit consideration under corn Vorale of income tax
@ 1% uncder the relevant pravision of fon

That ay alveady stated in detail in foregning pearas that undeg @ rion (3 & h) of
Sectien 148 of the Income Tux Ordinance. 2001, the appropric erOf Customs 1s noi
only authorized 1o collect bur also o recover Income Tay in ner and at the same
Loane. ax 11 i were a duty of Customs. Further the Ministry of B Tustice had clartfied
vide their letter NOJ-2422002-Lavy -1 dated 11-07-2012 1ha toms authoriios are
cimpowered to recover shovt pasd amount of levies af indar! sage

submntted that the claim of
Section 148 read with 131
2511). 200 1 dared 31-12- 2011
cavon that the aforesaid SRO ways

clicrging wmcome tax @ 1 oay advance income
Schedule Part-I1 of Income Tax Ordinance, 2001
i ancorrect and did not merit consideration due
amended through SRO 134¢11 200 ¥ dated 2 3 ihd ax per the Condition No.2(1) of
the aforesaid SRO the benefit of exemping fX W ol adnssible o the raw &
ginned cotton. The aforesaid situation clg sty that the claim of petitioner in respect
of SR L2500 2001 not wenable in the Fhe Honowrable ADC Cldindications, i
therefore. graciousiv requested to kindlhy ¢ e cases of the importers

-l -
Meinab Aluned
Precipal Appraiser (Group-1t-

I I have gone through the cas

respondents. The case of the departmenhi
23-C. Khayaban-e-Schr, Phase -V, D11
filed poods declarations bearing Nog :
(i KAPE-HC-30838-11-10-2013
v KCSEHE - 15065 1-02-03-201

have considered the arguments put forth by the
M/s. Lucky Cotton Mills (Pvi) Limited, (NTN-2224079)
1 imported consigmments ol s and ginned cotton and
HC-10061-07-08-2013. (il) KAPE-HC-26034-27-09-201 3,
SHC-26033-27-00-2015. (v) KAPL-HC-3671-18-07-2013.
CSI-HC-T68891-3 1-05-201 3. (viti) KCSI -HC-125753-19-03-
(%) KCSIHC-184817-27-006-2013. (xi) KAPE-HC-61139-13-
01-2014, (xii) KAPE-HC-672 20040 (8i1) KAPE-HC-60969-13-01-2014. (xiv) KAPE-HC-
70443-10-02-2014. (xv) K 3783-24-02-2014, (xvi) KAPE-HC-76339-26-02-2014 & (xvii)
KRAPE-HC-82066-17-03- aninvoice value of Rs. 236,063,462+ and availed the facility of self-
section 79 of the Customs Act. 1969, determining their duty and taxes
on their own. The resp awtully claimed the benefit of SRO 1125012011 dated 31-12-2011 on
the above congignm,
Income Tax at import stage as the concurrent benetit of SRO 212(11201 3
vitilable to goods that are covered under SRO 1125¢1) 2011, The Customs
Svsten cared their consignment  through "Green Channel”  withowt any  human
The respandent was not entitled to the benetit of SRO TI2301) 2011 dated 311222011 in the
ing SRQF 1541020135 dated 28-02-2013 which has excluded raw aid ginned cotton from the
112011 dated 31-12-2011 through condition (1) of the SRO

Computerfyed
nerventic
light of am

purview ol s

¢

12 Forarriving ata logical conelusion. the provisions of SRO 125000 2001 dated 31-12-2011 needs 1o
be examined. For ease of reference the same are re-produced hereunder
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() The benefit of this nolitication shall be avatlable only 1o persons doing Business in textiles
fincliuding jute). carpers. Leathers sports and surgical Goods sectors, who are registered as
manufacturer, importer. exporter or wholesaler under the. Sates Tax Act. 1990, and -
cappecr on the Active Lax pavers ist (FL) on the website of Federal Board of Revenue:

(1) this nonification sliall appiy prom
. w SpIning stage omvards, e case of extile sector
h production of P1A vr MEG, in case of ssnthietic -sector
¢l regudar manufacturing. in case of carpets and jute produet;
i tannery onwards, in case of leather sector: amd
t lll'_‘.!lllll.'.'c'c/ manpfacturing 1 Case eof surai ol il N[O At

ey o miport by "l"L'L\'ll'l'(‘l'/ manufacturers of the five sectors mentionea
tay shall be clarged at the vate of iwo Py cent o goods i

ondition (), safes

13 A bare perusal ol the alore-stated provisions clearly reflects that
avatlable on import of raw cotton, because the notitication 15 applici
stage onwards, thus the importer has claimed an inadimissible benglit. Purth
Fax ~Income Tas in subsequent Goods Declarations liled by the in
inadmissible benefit of SRO 1123112011 dated 31-12-2011

‘more, the payment of Sales
dearly proved that they claimed

4 Fhe Boards has alsoissued a clarification vide C Nq
013 which is reproduced 1or ready reference

JIWHTIR006 | Dax 91638-R dated 30.-06-

GOVERNMIENT
REVENUE
FEDERAL BO.

Noo LTV HT 2006 F Doy 91638-R Ddared 3001620013
Vir . M Tamveer

Charrman. APTMA.

FETMA Hwse, 44-A, Lalazar

Moulvi Tamizuddin Khan Road,

PO Box No 3446
Acerachi=~4000

NCBIECT CHARGEABILITY
3.3% FROM,

112501200

HIGHER RATE OF WITHHOLDING [AX A1 IMPORT STAGE AT
SN/ FICIARIES 1 FE TENTHLE SPINNING UNITS UNDER SRO)
12.2011

Kundly e letrer Noo 7 Admin FBR 13005 dated 200 Ty, 2015 on the
et

Vide above
Limport of

seved letter a clartfication has bees sought as to what vate of Income Tay is
coton by manufaciirers covered under SRO FE2501 2001 dated 31122011

[

applicable

{ ted 1o refer ta the provistons of clawse (9C1of Pare of the Seeond Schedule. Part”
of the Fasi S o the Income Tax Ordinanee, 2000 amd SR 1125000 2001 dated 31122001 gy
cmended thvough SROY 15408 2003 deated 25022003 aind to senv thar “mamadiecturers dong bustness i
textiles cincluding juter. carpéts, leather, spovts and swrgical vowds secrors and fultitline the conditons ol
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M/s. Lucky Cotton Mills (Pvt) Limited, (NTN-2224079). Karachi
Ady-11C oll'SCN- 136/MCC L Cont4(402) 1. ueky Cotton Mills 2015

SRQ 1125 imespective of the type of goods imported, are covered wnder SRO 1125111 2001 dated
SLA2.2001 and reduced rate of 1% under Section 4N of the Income Tax Ovdinance. 2000 will he
spplicable on their imports fram 14.03.2013 1l o
vel-~

Viwhammad Asshar Khan Niazi

Secretery (Law ard Clarification)

I3 Ferusal of Board's clarification reveals that o avail the benelit of reduced rate
@ 1% 00 is imperative for the importer o (ulfill the conditions of SRO T125(1)722
Jiscussed above. the importers do not qualify the conditions SRO 1125(1).2
raw and ginned cotton has been excluded trom the preview of the sind SR(
[ultill the condition of SRO 1125(1)/2011 dated 31- 12-2011. theretore, they are
rate of Withholding Tax @ 1% as contained in Board's alore-stated clarily

|huldin1_. lax
-12-2011. As
| 3 I l’ 2001 sinee
e impaorter do not
itled to the reduced

ered 49 recover Sales Tax &
e provisions ol Section 32
ecover short levied amount

6 Fhe argument of the respondent that customs authorities are not
Income Tax is incorrect. The Show Cause Notice has been issued by 4
& 32A) ol the Customs Act, 1969 which empower the C usioms authoMgi

Pduty and taxes For reference the relevam Provasions are reprode

20 [False] statement. error, etc.- (1) 1t Ay person. in

ta) makes or signs or causes (o be made
0 an officer of customs any dec!
whatsocver, or

(b) MAkes any statement in answ
which he is required by or uy

uestion put to i by an officer of customs
Lo answer,

(¢) submits any false stat
clearance system rega
believe that such doc
be gutlty alan oftenéd

document  electronically through automated
atter nl ( mmms knm\mn or lmum. reason o

(2) Where, by reason of ar ment or statement as aloresad or by reason of some
collusion. any duty_.taxes or s not been levied or has been short-levied or has been
erroneously refunded, the' W0 pax any amount on that account shall be served with o
notice within [tive| years ant date, requiring him to show cause \.\'h_\ he should not pay
the amount specitied in t

32A. Fiscal fraud.-
(h [Fany persogen conneBlion with any matier related 10 customs

(@) mit documents including those filed clectronically, which are
Itered. mutilated. false, Iom.d tempered or counterteit 1o a functionary

n the 82[goods declaration | clectronically filed customs declaration. the
and address of any exporter or importer which is physically non-existent at the

address:

ares m the 82[goods declaration | clectromically filed customs declaration. an
untrue information regarding 97 TIpayment ol duties and  taxes through  sell-
assessment. | deseription. quantity. guality. arigin and value ol goods:

(d) dlters, mutilates or suppresses any finding of the customs tunctionary on and
document or in the computerized record: or (¢} attempts, abets or connives inany
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action mentioned in clauses (a). (by. (¢) and (d) above. he shall be auilty of an
offence under this section.

Furthermore. under the provisions of section 179 of the Customs Act. 1969 lhc( ustom Officers are
unpu\\crx.d to adjudicate the cases relating w recovery ol duty and taxes, For ease ence Lhe relevant
provision is reproduced hereunder:

“179. Power of adjudication.- Subject to sub-section (2). in cases involvin
or recovery of duty and other taxes not levied, short levied or erroncou
o' penalty or any other contravention under this Act or the rules made t ere
and powers of the officers of Customs in terms of amount of duties
excluding the conveyance, shall be as follows, namely

_ cation of goods

efunded. imposition
. the jurisdiction
rtaxes involved,

In addition. the Customs Officer has also been empowered by t gislalire wirecover duty and
taxes under Section 202 of the Customs Act, 1969, For euse of re the Televant provision is
reproduced hereunder; ‘

=202, Recovery of Government dues.- 1) When. under this
being in force. which provides for an

Aunder any other law for the time
o collected in the same manner

may be payvable by way of penalty
guarantee] or other instrument executed

17. In the light of afore-stated provisions of law
adjudicate and recover customs duty and other taxe
ol the respondent that customs authorities are no
s section 161(2) read with Section 80 of th
authorities 1o recover short levied Income T3
Ordinance 2001, are reproduced hereunder:-

r short paid at import stage, The argument
red 1o recover Income Tas is also not tenable.
ax Ordinance. 2001 empowers the customs
rence Sections 161(2) & 80 of the Income Tax

2y [ person personally fialll
ta collect or deduc,
the tax showld have

Canmenntt of tax mder subssection (1 as a resalt of fatling
he cutitled 10 recover the tax from peesont from whom
o or 1/(’4//!('[(‘(/

8. Person. - (1)
Ordinance, namely: -
fa)

‘h {CUpEIY Qr association af persons icorparated. formed, :u‘gumwu’ ar
Shed. in Pakistan or elyewhere

ederal Governmeni, a foreign government, a political sub-Division of a
eign govermment. or public mternational organization

18. Further S ederal Board of Revenue (FBR) vide letter C.No. 3(32)Tar-1/90 dated 06-08-2012 has

claritied that Cul iti

reterence. the sant wduced hereunder:-

Subject: LEGAL OPINION - ADJCDICATION OF CASES RELATING 10O LELY AND
COLLECTION OF FEDERAL EXCISE DUTY, SALES TAX AND WITHHOLDING 11X
ON IMPORTED GOODS
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ORDER-IN-ORIGINAL NO. 128 OF 2015-2016
Ms. Lucky Cotton Mills (Pvt) Limited., (NTN-2224079), Karachi
Adj-I/Col/SON-136MCC E/Cont 4402y Lucky Cotton Mills /2015

ul the provisions of Sections 32.32(2).32(A) & 79 of the Customs Act. 1969 A penalty of Rs. 1,500,000/~
(Rupee Fifteen Hundred Thousands Oaly) is also imposed to M's. [ucky Cotton Mills (Pv) Limited.
(NTN-2224079) 23-C, Khayaban-e-Sehr. Phasc-V1. D.H.A. Karachi in terms of clause 14 of Section
156(1) of the Customs Act, 1969 for claiming inadmissible benelit. he © ol

recover the pendl surcharee stretly is accordance with law

mas procecd th

il

22 Reepmg in view the defying attitude of the nominated departmental repre in this case. the

Collectorate is advised to put in place a mechanism of CNSUriNg proper repre - departmental
stance betore the adjudication authorities. The case is disposed off in the mann above,
23 FPhis order consists of (13) fifieen pages and cach page bears my scal 28 initial.

Jex
Ch. ;vfuhammad Javaid)

MYs: Lucky Cotton Mills (Pyvt) Limited. L i Collector
(NTN-2224079) 23-C, Khayaban-¢-Schr. °"“”c‘:;‘:g:‘x""l”.d<~ri".:' il
Phase -VI. D.H.A. Karachi S

( up_\/}‘m infbrmation to:- ’

\
Qe Collector. Model Customs Collectorate of Appra@gdinen (Last). Custom House., Karachi

Notice Bouard

3 Guard File

(Ch. Muhammad Javaid)

Collector
i Eolkuorma’(us(om(AJ.ud‘mm:n

Custom House, Lararh)
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