GOVERNMENT OF PAKISTAN
CUSTOMS APPELLATE TRIBUNAL,
KARACHI BENCH-I,

R0 ELOOR, JAMIL CHAMBERS,
SADDAR, KARACHI

Before: Mr. Muhammad Nadeem Qureshi, Member (Judicial-I), Karachi

Customs Appeal No. K-733/2015

M/s. King Chemicals Corporation,

Through its duly authorized Person,

Mr. Wagas Rafiq, having registered office at
Ns4-K, Khushal Khan Road, PECHS, Block-2,
e e e e LR L s

Versus

1. The Additional Collector (Adjudication-l),
Customs (Adjudication-I),
Karachi.

2 The Collector of Customs,
MCC Appraisement (West),

Karachi.  eeeeeeeeses Respondents

Date of hearing: 24.06.2016
aDate of order: 16.07.2016

Mr. Usman Shaikh, Advocate, present for the appellant.
Mr. Siddique Zia, A.O, present for the respondents.

JUDGEMENT

Muhammad Nadeem ureshi., Member (Judicial-T) : By this judgement |
intﬂm%--:g.c_ﬂspgs_q,gg the Customs Appeal No.K-733 of 2015 filed by M/s. King
Chcinlicalsl C(rrpomtigg, against the Order-in-Original No. 444 of 2014-15 dated

0?,.03.20 15, passed by the Collector of Customs (Adjudication-[), Karachi.

; 2. Buief facts of the case as reported by MCC Appraisement, (West) Karachi
I'7 West are that the imporgcr M/s King Chemicals Corporation electronically filed
-"._'\' quds-Dcclaralion dcg}arcd to contain CYPERMETHRIN; PERMETHRIN and

b

'\"- iy Pl
“ESBIOTHRIN undegHS code 2919.9090, at total invoice value of USS 58400.00.

m\é-imgqy_lgg detetmined his liability of payment of applicable duty & taxes and
sought under Section 79(1) of the Customs Act, 1969. In order to check as to
\{ whether the importer has correctly paid the legitimate amount of duties and taxcs

\ o 3 " 2 F & A
e under reference GD was selected for scrutiny in terms of Section &0 of

RECEIVED

; ..
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Customs Act, 1969. Scrutiny of the Goods Declaration revealed that the importer

code as 2919.9090 by declaring goods

has wrongly declared HS
HS code

CYPERMETHRIN; PERMETHRIN and ESBIOTHRIN under
chargeable to Custo 9 val and claimed SRO No. 1125(1)/201 1-3
AST@ 1%, ST@ 2% and L. Tax @1% U/S 148 C/.9 PT-11, 2nd Sch. IT0-10 IT@
1% under declared HS code; Whereas the goods are “CYPERMETHRIN;
FERMETHWNESBIOTHRIN correctly classifiable under w

: 2916.2000 & '2_91_6_.;2-:000 respectively attracting Customs duty @ 0% Ad. Val
1125(1)/2011-3 AST@ 1 % -ST @ 2 % and

[. Tax e a]iplic_:able on
aid goods, However importer has mis declared the HS Code as 2919.9090
% ST@ 2% and /. Tax @1%
under declared HS code by
% -ST@ 2

" where no exemption/benefits of SR
@l% U/S 148 C/.9 PT-11, 2nd Sch.ITO-10 IT @ 1 % ar

afores
in order to avail SRO No. 1125(1)/2011-3 AST@ |

U/S 148 ‘CL.9 PT-11, 2nd Sch.ITO-10 T@ | %
g the exemption/benefits of SRO1125(1)/2011-3 -AST@ 1

claimin
 %and /.Tax @1% U/S 148 C.9 PT-1 1.2nd Sch.ITO-10 -IT@ 1% which are not
extendable to the subject good. The offending value of mis declared
xemption

ification/classification and wrong claimed of concessionary €
The aforesaid facts prove that the

o suppress the

spec
notification amounts (o Rs.6,316,015/-.

importer has deliberately declared / incorrect HS code in order t
de intention and have attempted to defraud the

2/-.

taxes, willfully and with malafi
Government from its legitimate revenuc amounting to Rs.1,299,02

Collector of Customs (Adjudication) Karachi vide Order-in-

s AT

Original No. 444/30[4-[5 dated 09.03.2015.The operative part of the impugned

on;d;fzfé:ads as under:-
[ have gone through the case record and considered written/verbal arguments of

. the respondent and the department. The respondent imported the consignment by

" declaring the goods as C YPERMETHRIN; PERMETHRIN and ESBIOTHRIN
under HS code 2919.9090. The samples of the goods were sent to Custom House
Laboratory for chemical analysis to determine the actual description. As per

‘ Custom House Labstest report the sample on test was found to be “nitrogen and
“.chloro function insecticidally active organic chemical " therefore, the department

. [ “apprapriately “classified the goods under PCT 2926.9090, 2916.2000 &
29162000 During the course of hearing the DR provided past clearance dala
confirming the clearance of subject goods under PCT headings as determined by

the department. The DR also submitted a copy of GD No KAPW-HC-120569

dated 06.02.2015, under which the same goods of the same importer were
declared and cleared under PCT heading 2916.2000. It is evidenr that the
respondent have mis-declared the classification of the impugned goods and
wrongly claimed the benefit of SRO 1125(1)/2011 dated 31.12.2011. to deprive the

imate revenue to the tune of Rs.1,299.022/- The
respondent failed to discharge his legal obligation as required under scction
79(1) of the Customs Act. 1969 Accordingly. charges levelled in the Show Cause
Notice stand established | therefore. order for confiscation of the offending:

government from it legit
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wl

goods under section 156 (1) clause 14, read with section 32 (1) & (2) of the
Customs Act, 1969. However, an option under Section 181 of the Customs Acl.
1969 is given to the imporier 1o redeem the confiscated goods on payment of 20%
Redemption Fine in terms of SRO 499(1)/2009 dated 13.06.2009 of the value of
offending goods as determined by the department in addition to payment of duty
and. taxes chargeable thereon. A penalty equal to 5% of the value of offending

goads is also.imposed on the importer.’

and dis-satisfied with the impugned Order-in-Original, the

4. Being aggricvcd
peal before this Tribunal on the grounds incorporated

Appellant filed the instant ap
in the Memo of Appeal. :

5: On the date of hearing Mr. Usman Shaikh, Advocate appeared on behalf of

the appellant reiterated the facts and contents of the grounds mentioned in the

peal and further contended that. the respondent did not apply his

ile determining the issue involve in this, appeal and ignored the

Memo of Ap
judicial mind wh
mandatory provisio

That with utmost respec

ns of law and such impugned Order is liable to be set aside.

¢ it is most respectfully that the said three raw material,
been imported by the Appellant are, Cypermethrin is a

impugned goods which had
secticide in large-scale commercial agricultural

synthetic pyrethroid used as an in
oducts for domestic purposes. [t behaves as

applications as well as in consumer pr
ily degraded on soil 4nd plants but can

a fasts-acting neurotoxin in inseets. It is eas
be effective for weeks when applied to indoo

common synthetic chemical, widely used as an ins

r inert surfaces. Permethrin is a
ecticide, acaricide, and insect

repellent. [t belongs to the family of synthetic chemicals called pyrethroids and

AT’ En‘?u?n{@a neurotoxin, affecting neuron membranes by prolonging sodium
on. [t is not known to rapidly harm most mammals or birds, but is

channel activati
in cats it may induce hyperexcitability,

dangerously. toxic to fish and to cats:

tremors, Seizures, and even death. In general, it has a low mammalian toxicity and
Y

is poorly ab‘édr%.d by skin. Bioallethrin is a brand name for an ectoparasiticide. [t

consists of l:\»\/tj f the eight stereosiomers of allethrin in an approximate ratio ol

l:l.[l][g]‘.'il_'li_:e;hamc Bioallethrin is a registered trademark of Sumitomo Chemical

Co., It

Chemicals had been rightly been placed under PCT 2

two stereosiomers. The said three

Esbiothrin is a mixture of the same
919.9090 as the same falls

under the heading "Esters of inorganic ac des of non metals and their sales and

their halogenated. sulphonated, nitrated or nitrosated derivatives, the said PCT

heading 29090.9090, Code "Others". It is respectfully submitted chat the said raw

(material can only be treated as Nitrogen based whereas the issue of chloro based

as per test report is not clear as only one sample was sent 10 the customs lab,
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e ,‘SRO&Vbﬁ&él’.ﬁo loss shall be suffered by the government. He further ¢

M5 King Chemncals Corporalion

. C_A_No. K-1332013

whereas three different chemicals had been imported by the Appellant, as evident

itted by the Customs Authorities. [t is also matter of

from the test report so subm
been shown in the Bid test report, which, itself

record that no method of test has

make the entire process of as adopted by the Customs Lab against the set norms. It

is a settle law the whenever there is test report the method is to be shown that

using which method a particular result has been achieved.

n their contravention report has
T 2926.9090, 2916.2000 &
s specifically used for

6. = He further contended that, the Customs i
assessed the three chemicals under, the following PC
29162000, It is tespectfully referred that, PCT Code 29.261
Nitrile Function Compounds, where as the Appellant goods
The PCT Code 29.16 is for "Unsaturated acyclic mono carbox

d their anhydrides, halides, peroxides, and perox
and the said to do not

are Nitrogén based.
ylic acids, cyclic

monocarboxylic aci yacids, their

halogenated sulphonated, nitrated nitro sated derivatives,
slats. As per the explanatory notes o
be taken as nitrogen functions. The Customs assessed
926.9090, 2916.2000 and 2916.2000 so it means

¢ Others, However it is admitted fact they are

cover the nitrogen based f Chapter 29, Nitro

and nitrosogroups are not to
the subject goods under PCT 2
however these specific PCT are fo
'[ngredients for Pesticides so even if Customs version for classification is accepted

" they would be classified under the I[ngredients for Pesticides Heading. It is

ertinent to mention that if for the sake of arguments it is assumed that our goods

TIROTE
i do no,l'fallué}r the declared PCT heading and Customs Classification is correct,

even then we are eatitled for exemption provided under SRO 536 (1)/2008. All this

1s being done for extraneous purposes. Therefore it is referred that the shiow cause
Y

) |

notice is olherw&le has been issued in violation of sec

1969 read with Rule 439 of the customs rules 2001. H

tion 81 of the customs Act
e further referred that
O 536(1)/2008, the

considering lh_é ‘gxemption provided to the goods under SR
N N d o ¢ ;
active mgretdll_g,qts/ subject goods also falls within the said benefit provided in the

ontended

r that our rights should be regarded under the statutory rules and

notifications. Moreover it is proved that it is not a case ot willful mis-declaration

and wrongly contravention was made due to which we suffered heavy losses. In

view of above, he respectfully prayed to accept this appeal and declare that the
impugned order issued by respondent is illegal and void and declare that the
additional duty demanded by respondents on the basis of impugned order 1s

illegal. Any other reliefs deem fit in the circumstances of the case may alsc be

allowed accordingly.
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T On behalf of the respondent, Mr. Siddique Zia, A.O, appe'ared and
o violation of any spirit of law in impugned orders: passed by
Adjudicating authority. He further contended that the appeliant M/s King
chemical Corporation imported a consignment declared to contain Cy;iermehrm
Permethrm & Esbiothrin falling .under HS Code 2919.9090, cha:%able to

0% with benefit of sales tax under SRO 1125/2011. 1§ue goods

contended that the n

Customs Duty @

were examined by t

he shed staff and representative sample were errcd to

for test to ascertain the actual description. As ;;gr TR of

Customs House lab
d chloro

Customs Lab the goods are,
function insecticidally active organic chemical”. On scrutiny of import apcuments

report it is revealed that the goods are classifiable under HS

Code 2916.2000. (Being compounds), respectively attracting CD @ 0% wnth no

t of SRO 1125/2011 in terms of Sales Tax. [t is lurthcr addcd
KAPW HC-

“the sample on test in found to be nitrogen

in the light of test

exemption/ benefi

that the same goods of same importer were cleared vide GD No.

6.02.2015 under HS Code 2916.2000 and since the asscssment was

12569 dated O
found in order. The Collectorate released the goods accordingly. He further

that the appellant imported the consignment by declari

Permethrin and Esbiothrin, under HS Code 2919. 9090 The
oratory for chemlcal

contended ing lhe goods as

Cypermethrin,
ples of the goods were sent O Customs House Lab
SIS to determine the actual description. As per Customs House Lab (,esl report

L
Aﬁ kgp% on’-te‘;} was found to be “nitrogen and chloro function msecucudally
therefore the department appropriately cIassnﬁed the

000. He also prayed to kindly

sam

aclwe orgamc ghemlcal"

goods under PCT ZQ?6 19090, 2916.2000 & 2616.2

eal and grant any other and / or better relief as may be

dismiss the subjec"" [
deemed appropna(c I’m e circumstances of the case
£ -c,"
8. Argum,pnm
arggmentS\c)ceﬂled by both the parties, it has
appcl.lz.mt ll-mportcd the subject goods and fi

and larger interest of justice.

rd and concluded. After perusal of the record as well as the

been observed and not: iced that, the
led the Goods Declaration (GD).

declared to contain Cypermethrin, Permethrin and Esbiothrin under HS code

2919.9090 and sought clearance under Section 79(1) of the Customs Acl 1969.

After scrutiny of the Good Declaration it reveals that the importer has wrongly

declared HS code 2919.9090, whereas the subject goods were correstly
classifiable under PCT 2926.9090, 2916.2000 & 2916.2000 respectively.
Respondents also attributed the allegation against the appellant that for availing

the benefit of SRO-1125(1)/2011 dated 31.12.2011, the importer/appellant

declared the subject goods under HS code 2919.9090 which are not ¢xtendable to






