GOVERNMENT OF PAKISTAN
CUSTOMS APPELLATE TRIBUNAL
KARACHI BENCH -1

3 ; 3% FLOOR, JAMIL CHAMBERS
' SADDAR, KARACHI ’
Before:- Mr. Mohammed Yohya, Member {Technical - 1), Karachi

3

Customs Appeal No.K-928 to K-930/2014

M/s. Haris Trading Company,

Through: Sardar Muhammad Ishaque. Advocafe.

Suite No.302, 3¢ Floor, Plot No.87-S,

Al-Ghafoor Chalet, Allama Igbal Road, -
Off. Khalid Bin Walid Road, Block-2, P.EC.HS. ® :
Karachi = eeseesesesess Appellant

o Versus

The Additional Coliector of Customs,
Model Collectorate of Customs (Export),
3 Floor, Custom House.

Korachi, Respondent

Dale of hearing:  13.11.
Date of Order: 1

dispose of THEMBustoms Appedls No.K-928 to K-930/2014 filed by M/fs. Haris

f ATTESTED Tradin ahy. Through: Sardar Muhammad ishoque. Advocate. Suile

.30 2 Floor. Plol No.87-S, Al-Ghaofoor Chale!, Alloma igbai Road, Off. Khalid

.

(Export), Karachi.

2 grief focts of the cose ore per Show Cause Notice CN-192855-21032014

doled 08.05.2014 thg M/s. Hars Trading Company. 47-Faiz Markel, Chowk
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M/s, Horis Trading Compony
C. A.No. K-928 10 K-930/2014

Yadgar, Peshawar, NIN No0.2148931, filed o Goods Declaration (GD) vide
No.KPEX-5B-101006-15-03-2014 for export of Marble Blocks, PCT heading

2515.1200 valuing at US$ 5998/- (Rs.593762). .against Form “E" No.NIB0201962

3. Whereas, on assessment it was found, thot expode s ‘e not uploaded

original Form “E", which was an essentiol piece or export. The
exporter was requested for uploading/scanning the requisite Fc;rm‘ ME" under
. . b £

Seclion 155-M, but they foiled o do so.

4, Whereos, the value of the goo

as less declared by the Exporter
@Us$0.0357/Kgs. The identical g being clecred ond ossessed

@US$0.15/Kgs. Thus ossessable

6. On the basis of Show Cause Notice CN-192855-21032014 dated 08.05.2014

the Additional Collector, Collectorote of Customs (Exports), Karachi , passed an

.
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M/s. Horis Trading Company
C. A. No. K-928 10 K-930/2014

Order-in-Original No.249279-1608201 4 doted 16.08.2014. The operative part of this

order is reproduced os under:

"I have gone through the case record. Non appearance of the

(Examination] is hereby directed fo get the for as peé a

value from the exporter and get it verified from k. In cose of

non-provision of form E of the revised val & culars of form
E already mentioned in GD be got vesii the concerned
bank and in case of non verificatio - ank. the matter may
immediately be referred to the E t Infeligence Branch of the

"

Collectorote for further proc

7. Being aggrieved ond ({::" with the impugned Order-in-Original
"‘:7: passed by the Addirionol Collector,
) 5

Collectorate of Customs (Expor , Xarachi, the appeliant filed the instant appeal

before this Tribunal on the vant grounds incorporated in the Memo of Appeal

which is reproduced der:

N ¥

lant has never indulged in activities in derogation of law.

2 i & hat the Appellant is a responsible professional businessman :
ATTESTED i.eImporter and running his business in lawful manner, accordingly. ” R
N a

mainlain all the prescribed record of the Customs and Sales Tax
propery and poy all duly and toxes. honeslly, diligenily and

AN

ST/ freguiarly. for the lost many years.

2. That the Appellont as per their business rouline legally tnd

lowfully purchased the exported goods in-question, 1he goods was

exported through exports genuin;e documents i.e. Commercial

Invoice, Packin§ List and Bill of: Lading and filed the Goods

.
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M/s. Horls Trading Compaony
C. A.No. K-928 10 X-930/2014

Declaration with Customs Authorities for clearance of exported
goods, in terms of -the Customs Act 1969, read with Rules and

declored the frue. complete & comect export value.’description,

uploaded by the appellant on the system.

wr

3. Thot the contents of the show cause nofice are co ted,

boseless and the chorge alleged in the cci.usé ofice,

enhance the value without any documentary -evidence, without
calling the specific information as well ut determining the

goods. under the Customns Act, 69, accordance with the

requirement of law and rules, no losed the any evidence in the

GD. nor any evidence reg the documenls and notice

under Section 26 of th Acl, 1969. which assessing the
consignment or sho h idence on computer display nor
provided the an enlary evidence neither proper specific
ion 25 of the Customs Act, 1969 for enhance

provisions under S

of the valueli ‘mentioned in the show cause nofice and without

¢ SRO.886(1)/2012. regarding revenve matler,
porty order established the allegation mentioned in
use nofice, it is ilegal, against the principal of law. null
' ab-initio, void ullrg-viral and without lawful authority,
fore, "the Appellant on the other side established that they
ave prima-facie. case there is no evidence lo established the

element of mens-reo, knowledge. dishones!. belief and fraudulent

intention not provide the required documents by the A?peuonr.
The Appellont was never safisfied on account of bosis of
determinalion of value i.e. which method has been used for such
assessment Pnd whether the methods were applied his squirted

manner or not as has been held by the Honouroble High Courls.




M/s. Horis Trading Company
C. A. No. K-928 10 K-930/2014

Furthermore, the determination of exported goods is built-in Job of
the Custorns Officers in terms of under Section 80(1) of the Customs
Act, 1969 read-with Rule 438 of Sub-Chapter-iil of Chapier 21 of
Customs Rules 2001, process / scrutiny the imported ‘goods, the
Section 80(1) of the Customs Act, 1969, read-with Rules 43

3 Customs Rules 2001, ore reod os under:-

section 80. Checking of goods declaration by

Customs. (1) On the receipt of goods declori

Section 79 an officer of Customs shall s

Customs Computerized System. payi

other charges thereon.

Rule 438 Assessment of t uthority. Where any

declaration hos been file r Rule 433 or odditional

documents have béeépn, submitted under Rule 43"7 the
Customs shall sotisfyiiself @s,fo their comrectness including its
valve, clossificaliot, of exemption, payment of dufy

he re-assess the goods during or ofter

In view bove, that the Respondent without call the any

docu Is d evidence himself the process ond assessment
 ther oll proceeding on the basis of assumptions or
mph‘ons, it s illegoi & against the low & incorrect
integpretation of provisions of Statute and Rules made there under
ich is unwarranted in low os held by the Honouroble High Court
of Sindh in cose of Al-Hilal Molors reported os PTCL 2004 CL 1.
Furthermore, in this regard the Appellant gain strength from the
cose laws, reporr'ed in PLD 1988 Lahore 177. PTCL 1995 CI-123 and

Tribunal Order in Appeal No.K-1292/2011, in respec! of M/s Bina




. and without lawful authority.

M/s. Horis Troding Compony
C. A. No.X-928 lo K-230/2014

Paper, wherein the Hon'able High Court has held thal "where
order of Customs Authorities were passed on the basis of no

evidence. such orders therefore not sustainable being illegal ond

without lowful authority," therefore, such proceeding. being illegal

4. That as per Rule 109 of Chapter-IX of the Customs Rules
the burden of proof resls on the shoulders’ of Assessing Officer
explain the method of ossessment. And as per Rulg 113 of the
Customs rules. 2001 provides the primary method o 'or?. The

Respondent has nol opplied this method cnz\ aswgiven no

justification of their actions.

S. That as per $.No.1(d) appearing 487(1)/2007 doted 09-

06-2007 that values cre no! determingd on the basis of direct

tion value and matter
thereof is finalized subject 10yf ort audil. Furthermore. the
procedure set out s Rules 2001 omended vide

SRO.704(1)/2007. the Respe

ind maintained by MCC Port Qasim and PACCS is based on
documents ond information collected from Public and FPrivate
seclor, therefore, there'is no prime aspect of “secrecy" is involved
as pleaded by the learned Respondent. In the light of Article 85 of
Qanun-e-Shahadcart 1984; our request for exhibition of evidence of

value dufing last 90 days was quite justified ond mointainable in the




M/s. Haris Trading Compony
C. A, No. X-928 10 K-930/2014

eyes of law but it was declined without any plousible recsons /

ground.

.

p That the impugned assessment order does not refer 1o any

evidence in the form of an actual import of identical gbo
higher value during the relevant period. The identical cases i.e.

aobsence of actual evidence of import in respect of identic al'g

Courts and Honourable Supreme Court of Pakistan, in favour of the

Importers.

8. That the Honourable Lahore High rlslahore decided the

case in various Wril Pelitions rep L 2008 CL 409 in respect

would Jead fo presumption that if the sequential order wos

p lopted and is not mentioned in letter, it was against revenue ond

draftsman of valuation advice."
% In the wake of above when the Honourable Islamabad High
Court hos decided tha! impugned Voluation Ruling No.216/2010

X doted 03-02-2010. is set aside ond oll cases are remanded back



M/s. Hors Trading Compony
C.A.No. K928 10 K-930/2014

and has been directed to pass a fresh order / ruling regarding
determination of customs value of above said items in accordance

with law and rules os well as guidelines provided in the soid

10. That the Customs Depo violated the guidelines

given by the Honourable HighiCouft'in W.P. No.1756/12. hence

entire ac! of the Cusiom: nt regording non acceplance

n 25 and 25-A of the Customs Acl, 1969. The

the Customs Acl. 1969 conno! be used for the

the impugned goods which is impressible / settied in the cose Qf I
Saadic Jabbar, in CP No.2673/2009 as held by the Honourable High
Court, that volue shall be determined in accordonce with the
difference in brgnds. quality. ‘reputation, specification ond

. charocterfistics of the goods. The provision of Section 25(5)(d) of the
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M/s, Haris Troding Compony
C. A. No. K-928 10 K-930/2014

Act, 1969 has been deliberately and malafidely violoted while
determining the value in the impugned ruling and the Customs

Authorities deliberately neglected the lowest fronsactions of the

-
reproduced below:-

(0] If, in applying the provisions of this sub . there are

two or more fronsaction values of idenhicaligoods that meet

all the requirements of this sub-séelion anad clouses (b). (d).

(e} and (f] of sub-section (I e customs value of the
imported goods shall be wesl such transaction value,
adjusted os necessary in ddance with clauses (b) & (c).

s on the predetermined value on the basis

fo} tion advice / guideline on the alleged ground of
un oicing from time to time, which is no! permissible
r the low.

1. That the scheme ond methods as loid down under Section

impugned
th

4/ 25 were never followed by. the Respondents ie. (Collector of

Customs and Director of Valuation). while determining the volue
while the Appellant declared actual value paid by him in term of
Section 25(1) of the Acl read with Rules 113 of the Customs Rules

2001.
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M/s. Horis Trading Company
C. A.No. X-928 10 X-930/2014

& g
/ A 10
12. Thatl basis above fixation of prices without visible exercise
reflected on record under sub Seclion (1) to (4], {5). (6). (7) or (8] in
o manner other than the prescribed under the law would patently
be illegol as held in cose reported os 2006 PTD 909 and 2 PT

2807.

13. That the Appeliont hos comeclly deciared the

exported goods ond is prepared lo corffes! ond chollenge
arbitrarily and whimsically enhanced volue by the R ondeal.,i
ilegol and against the law. Furthermore. that a e pn'ce'
cannot be routinely discarded except ‘on e sfren of clear
evidence that the invoice is not genuine ihdoesinot show the

reol price as hos been fransacted een importer and

foreign supplier, and that something e ssed clondestinely
belween the importer and foreig plier. Relionce upon Rehan

Umer Vs. Federotion of Pakistari & ers {2005 PTD 909).

14, That the Appell exported consignment was

ATTE STED relationship fhe buyer and seller the Customs Authorities is
| igation to accepl fransoction volue under Section

he Cusfoms Acl. 1969 for the ossessment of dulies ond

value on the baosis of which the Appellant has declored the value
of exported consignmen! is incomec! or the parties lo the
fronsaction ore related in ony monner. In the cbsence of any
evidence the fransgclion volue deciored by the Appellont should

have been accepted. The Respondent had nothing before him to




M/s. Horls Troding Company
C. A. No. K-928 10 K-930/2014

support an ‘imaginative' value applied to the Appellant's exported
consignment. This order of loading of value is bad in faith os well as

in low. .

resort to arbitrarily and mechanically ‘loadin

declared values.

17.  That the Honourable Supreme Co ided the matter in

M/s Humayun Ltd Vs. Pakistan & Others as'reported in PTCL 1992 CL.

23, wherein it is held that "where 1

ond is liable to be withdrawn this cllegation

ATTESTED
G

ilegal and ma

menftioneduil show cause nolice and set-aside the impugned

order, se. the Respondent, in the best interest of jusfice.”

through the complete record of the case | am convinced that this is a classical

cose handled by the respondent in an extreme haste. unprofessional manner,
withou! application of mind by the Adjudicating Officer, totally ignoring the legai
provisions including various judgments ofj the Superior Courts on the subject. The

.
Customs Authorities have invoked clause (c) of sub-section 1 of Section 32,



12
M/s. Heris Trading Company
C. A. No, K-928 1o K-930/2014

clouse [a) of sub-section 1 of Section 32A, clause (a) of sub-section 1 of Section
155(a). Section 131 of the Customs Act. 1969 read with Section 22 of the Foreign
Exchange Regulation Acl, 1947. A plain reading of clause (c) of sub-section |1 of

Section 32{a) says:

(a) makes or signs or causes to be made‘or signed. or delive

levied or has been erroneously re ed, person liable to pay any omount

ice within 73[five] years of the relevant

W he should not pay the amount specitied

tualion where a person couses 1o submit documents including

eironically, which are concocted, altered, mufilated. false, forged.

rhos not committed ony of these crimes rother he has submitted of
electronically uplooded Form 'E". Therefore, question of invoking {his pr‘ovision of

the Customs Act, 1969 does not orise.

11.  As far as invoking Section 131 of the Customs Act, 1969 is concerned the

exporter in the instant cbse hos uploaded the From “E” in the system. Since the




I Mis. Hotis Troding Compony

e C. A No. K-928 10 K-930/2014
oppellont hos submitted the GD clongwith the required documents s
prescribed by the Boord os such invoking Section 131 of the Customs Act. 1969 in

‘

. theinsiant case becomes irrelevant. 5

12.  Coming fo clouse (a) of s-ub-secﬁon (1) of Section 155(q) of {he Cusloms
A<.:I. 1969, | agree that the law provide oppropriate Customs Officer: /r{

for inspection certoin documents of record. In the instani coseg
documents required of the time of expor! © con‘;ignmenl hove/be
by the appellont to the Customs Authorities. Thus, invoking this S

reference to the subject cose olso becomes irrelevant.

13. of Foreign Exchange Reg lation Acl, 1947 which

As far as the provision
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