GOVERNMENT OF PAKISTAN
CUSTOMS APPELLATE TRIBUNAL
KARACHI BENCH - |
3% FLOOR, JAMIL CHAMBERS
SADDAR, KARACHI

Before:- Mr. Mohammed Yahyo, Member (Technical - 1), Karachi

Customs Appeal No.K-339/2013
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ORDER

Mi. Mohammed Yohyo, Member (Technical-1), Karachi: By this order | intend to dispose

of the Customs Appeal No. K-339/2013 filed by M/s. Dynamic Incorporated, Lahore

ATTESJED)n 194-A of the Customs Act, 1969, against Order-in-Original No.65202-

electronically. filed a’'Goods Declaration CRN No. KCSI-83281-24122012 in accordance

with export documents received from shipper through their clearing agent namely M/s.
Hassan Enterprises under HS Code 4801.0000, chargeable Customs Duty @5% at total

invoice value of US$23219.55. The importer deAermined their liabijty of payment of
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applicable duty ond taxes and sought clearance under Section 79(1) of the Customs
Acl. 1969. In order o check as to whether the importer hod correctly paid the

legitimate omount of duties ond taxes the under reference was selected for scrutiny in

terms of Section 80 of Customs Act. 1969.

<.

3 Scrutiny of the Goods Declaration in the light of Test Report revealed that the
importer had mis-declared in terms of descripfion and classificction of the impugned
goods. The importer had declored the description of goods ©s ‘News Print Pqper in
Rolls' under H.S. Code 4801.0000, chorgeable to Customs Duty @5%. On joint
examination with R&D staff the representative samples of thesinstant consignment were
sent to Custom House Lab for test. As per Led Test Report “The'sample is not news print
paper in respect of Grammage. however On 185t wWas found 7c be mechanical peper in
the form of off white poper shest. neither cogiing nor mpregnated wt/m2 is found to
pe 35gms af RTH. It is composed of mixiure of mechenical and chemical wood pulp.
suggested PCT 4802.58%0." In the light of Tesi report gooCs ore classifioble under HS
Code 4802.5890. which atiracting Customs Duty @20% ond benefif/exemption for Sales
Tox under 6" Schedule is not available @gainst ascertoined PCT heading. Importer try to
clear the goods under PCT heading of lower rcte of Customs duty by mis-declared the
description, classification ond claimed incdmissible exemption. Therefore, a Show

Caouse Nofice No.CN-61901-16012013 doted 16.01.2013 was issued to M/s. Dynamic

hove thoroughly examined the record of the case, have perused
the written reply of the representative of the trader and comments
thereon submitted by the Depariment and have also heard verbal
submission of both sides. While defending the charge of

misdecloration of description and classification against the trader, the

b
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authorized representative [AR] has argued that the primary
consideration to ascertain the choracter of paper as newsprint is its
composition of mixiure of mechonical and chemical wood pulp. He
stressed that the test report confirms that the item is composed of
chemi-mechanical wood pulp and accordingly needs o be frected
as newspxint. In his opinion, the nominal difference in grammage clone
may not change the choracter of paper. This line ‘of argument.
however, is found suffering from mony infirmities. Firstly. the AR hos ndf
challenged the findings of lab report regarding grommoge ond
despite pointing out possibilities of incorrect testing or sampling. has
not requested retest. Instead, the AR has persisted with the argument
of compeosition of chemi-mechanical mixture of wood pulp, leoding
one to infer tnct ihe AR has accepted the determined grammaoge but
considers this foct insignificant. Clearly this is not comrect becousé
according to the Chapter Note 4 of Chopter 48 of Pakiston Customs
Toriff. beside meeting the other caterio, the poper must not weigh less
thon 40g/m2 cnd morg than é5gm/m?2. in order to be described as
‘newsprint'. While delermination of constituent maoterials, their
respective percentages, the manufacturing process and surfoce

ATTESTED

roughness _efc. required advonced anclutical techniques and

phisticated instruments, the grammage may be determined through
3 enlory lab seele ond therefore is the primary and fundomental

SHcteristic. The imported poper in instont case fails to meet this

)

D5 Being oggrieved and dis-satisfied with the impugned Order-in-Original N0.65202-
12022013, the appellant filed the instant appeal before this Tribunal on the grounds

incorporated in the Memo of Appeal which is reproduced as under:

"A. Thot kind attention is invited towards the test report incorporated

in the show cause notice which clearly says that the samples ore

L
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o not newsprint paper in respect of grammage only. Whereas rest of
the findings in respect of composition of the paper i.e. pulp used,
are exactly the same and identical as required for the News Print
Poper. As per explanatory notes the basic condition for the
expression News Print Poper is that “un-coated poper used for the
printing of Newspapers, of which not less than 50% by weight of
the total fibre content consist of wood fibres obtoinedl by o
mechcniccl! or chemi-mechanical process. un-sized or very lightly
sized, having a surface roughness Parker Point Surf (IMPA) on'each
side exceeding 2.5 micro-meters (microns), wheghing not less than

40 g/m2."

B. The test report though does not.eonfim percentcge of pulp and
other poromeifers but cleory confirms that the sample is
composed of mixture of mechcnice! ond chemica! wood pulp.
However, surprisingly the lecrned Additional Collector did not
consider it necessary. to look info the basic criterio loid down in the
Customs Toriff for classificotion of a paper under the category of
News Print Poper. The observation of the learned Additional
Collector is worthy to note. He had observed that “manufacturing

ATTESTED process and surface roughness requirement advanced onalytic

and'sophisticoted instrument which is not available.” This position

clearly shows that the learned Additional Collector has erred in
aw that un-less o conciusive test report is in hond the Additionol
_ollector was not empowered to clossify the paper as News Print
Paper. Therefore, the clossification of impugned poper under
heading 4802 is incorrect which will remoin under heading

4801.0000.

C. Wwithout prejudice to above, it is submitted that as per test report
the grammage- of the somple is 35 gm/per square meter instead

of 40 per square meter provided for the News Print Paper.

b
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However, only the variction in grammage does not exclude the
paper from the purview of News Print Poper unless the other basic
parameters, as indicated above, are not mef. Thus, under these
circumstances when the department itself conceded that they
connot test other aspects. the declored description canno! be
rejected which had to be occepted. As such the Poper.imported

by the appelicnt will remain in the some HS Code 4801.0000.,

D. Thot the Customs Laboratory is not legally empowered fo
determine the HS Code. The perusal of test report given'in the
show ccuse notice it reveals that the Customs Leboratory had just
suggestec [not exclusively cescribed) !hot the goods may be
cicssifiec uncer necding 4802. The groud officers of Customs have
given HS Code 4802.5890 whereas in other identical show cause
norice, uncer case number CN-59976-0412013 (Annex-H). same
goods hove been classified under heading 4802.5400. It is
submitted thet to classify @ poper under heading 4802 it is
necessary to have o test report in hand which confirms that “other
pcper end poperboerd, not containing fibres obtoined by o
mechanical or chemi-mechonical process or of which not more

ATTESTED than 10% by weight of the total fibre contents consists of such

fibres." However, no such report is in hand to classify the paper

under hecding 4802 but the report says that fibres used in this
boper were obtained by mechanical process. Whereas for the
oper of heading 4802.5400 or 4802.5890 it should be composed
of fibres other thon those not containing fibres obtained by o

mechanical or chemi-mechanicol process.

E. Thot the paoper imported by the appelloant company does not
qualify for the basic conditions laid down in the head note of HS
Code 4802. Therefore, by all means, the paper imported by the

appellont company is clossifioble under heading 4801.0000 os

L
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News Print Paper. It is further submitted that the News Print Paper is
mostly manufactured from mechanical wood pulg specifically for
the printing of newspapers which are used for a short time.
Whereas the printing papers of heading 4802 are used for writing,
printing or graphic purposes which cre mode mainly from
bleached pulp satisfying any of the criteric given at Explanctory
Note No. 5 of Chapter 48. A deeper look into the technical data
leads to conclude that the despite varniation in grammcge the
imported paper will remain under HS Code 4801.0000 not under
heading 4804. A copy of the expiaBigtcry note fo heccing

4801.0000 and 4802 is marked as Annex=dand J/!.

F. That the news Prini Pcper impoftec by the cppelionT company
con be recognized with the naked eyes too. This Honorable

Tnbunal may like to inspect the samples markec as Annex-K.

G. That without prejudice to foeregoing submissions, it is also vital to
point out that even the newspaper owners are importing News
Print Pocper of less than 40 gm/per squore meter which is cleared
by the Customs Collectorcte without cny oojection oniy because

ATTESTED

such poper. except grammage meets cll the standards ond

criteria prescribed for the Newsprint paper and can only be used

for the printing of News Paper."

Ipne through the submissions made by both the parties and read the

s The classification of the goods in the Pakistan Customs Tariff is governed by the
General Rules of Interpretation (GIR). The Rule 1 which is the foremost Rule for
classification of goods describes thot the classification of the goods is determined
occording fo the terms of headings and any relative Chapter and Section Notes. The

clossification at the sub-headings of a hecding shall be determined according to the

-
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) terms of those sub-headings and any relate sub-headings Notes and mutas mutandis to
the other GIRs, on the understanding that only sub-headings at the same level are
comparable. For the purposes of this Rule relative Section and Chapter Nofe also

cpply. unless the context otherwise requires.

8. In terms of Note 4 to Chapter 48 of the Pakistan Customs Tariff, the expression

“newsprint” means uncoated peper of a kind used for the printing of newspaopers, of

which not less than 50% by weight of the total fibre content consists of wood fibres
obtained by @ mechanical or chemi-mechanical process, unsized or very lightly sized.
having o surface roughness Parker Print Surf (1 MPa) on.each side exceeding 2.5

micrometers (microns). weighing not less than 40g/m?2 and not more than 65 g/m?.

9: The goods cescrited ¢ ‘News Print Poper in Rolls* were re-examined cond the re-

excmingation report is cs under:

“Re-excmined the consignment with R&D staff. Description: News
print pcper in roils. 42.5/GSM Dia 50" Origin USA (Ordinary lables
pasted on reels). Check weight 100% Kgs vide KICT slip No.421604
doted 28.12.2012. Imoges attached. Representative somples

forworgded to CH Lab to oscertain cctual description ond other oll

ATTESTE D aspects and same forwarded to DC R&D."

ustoms Laboratory tested the consignment samples and reported as
7

Cl
(=4
z
>
I~
* he sample is not a news print paper in respect of grammage.
However, on test is f0und. to be mechenical printing paper in the
form of off white poper neither coating nor impregnated. Wt/m? is
found to be 35.5GMS at RTH. It is composed of mixture of mechanical

and chemical wood pulp. Suggested PCT: 4802.5890."

1. The grommage of the paper on Customs Laboraotory test is found lower (35.5
g/m?) than the grammoage specified for News paper (Between 40g/m? to 65 g/m?) vide

Note 4 to Chapter 48. Since the provisions of Note 4 to Chapter 48 are not fulfiled, the

L
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goods cannot be termed os news print in rolls for the purpose of classification under
heading 48.01. The impugned goods cannot be clossified under heading 48.01 on
account of partial fulfilment of the provisions of Note 4. The goods being uncoated

paper are correctly classificble under heading 48.02.

12.  in order to understand classification of the sub-heading level, heading 48.021s re-

produced below:

s

| 48.02 | Uncoated paper and paperboard, of a kind used for |
writing, printing or other graphic purposes, and non
perforated punch- cards and punch tape paper, in rolls
or rectangular (including square) sheets, of any size,
other than paper of heading 48.01 or 48.03; hand-made
{ paper and poperboard.

| 4802.100C | - Hend-mode poper ond poeper bocrd 20
| 2802.2000 | - Pcper and paperboord of kind used ©s a base for | 5
1 photo-sensitive, heat-sensitive or eleciro-sensitive poper
or pcperboard.

2802.4000 | - Walipcper bose S
' - Other paper and paperboard, not containing
| fibres oblained by a mechanical or chemi- |
I mechaonical process or of which not more than !
10% by weight of the tolal fibre content consists |
of such fibres: '
| 4802.5400 | -- Weighing less than 40 g/m? 20
- Weighing 40 g/m2 or more but not more than 150
g/m?2, in rolls:
4802.5510 | - Printing paper 20
4802.5520 | -— Poster poper 20
| 4802.5530 | - Groph pgper 20
| 4802.5540 | -— Bond paper. 20
ATTE S I 5590 | — Other 20
- 5600 | - Weighing 40 g/m? or more but not more than 150 | 2C
g/mZ_in sheeis with one side not exceeding 435 mm
and the other side not exceeding 297 mm in the
QFQPE;LA unfolded state.
°¢‘ 00 | = Other, weighing 40 g/m? or more but not more than | 20
freg P 150 g/m?
g =3 — Weighing more than 150 g/m?
5 480! ! 0 | — Art paper 20
#\ GOVT. — Cord boord 20
50_| -~ Art card 20
%Vc,., 890 [ = Other 20
-1, KB - Ofther paper and paperboard, of which more
thon 10% by weight of the total fibre content
consists of fibres obtained by o mechanical or
chemi-mechanical process:
4802.6100 | - In rolls: 20
4802.6200 | -- In sheets with one side no! exceeding 435 mm and | 20
the other side not exceeding 297 mm in the unfolded
state:
--- Other
4802.6910 | --Carbonizing base paper 5
4802.6990 | --- Other 20

b
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13. The fifth single dosh sub-heading describes the goods “-Other poper and
paperboard, not containing fibres obtained by a mechanical or chemi-mechanical
process or of which not more than 10% by weight of the total fibre content consists of
such fibres:” On the other hand Customs Laboratory test report describes that the
impugned paper is composed of mixfure of mechanical ond chemical wood pulp. Thus
the goods are not classifiable in this singte dcsh sub-heading. This singe dash hgcdxng
nhaos further been sub-divided in the doubie dass |- -} ond three dash (- - -} sub-headings.
Since the impugned goods are not classifiable in the single dash sub-heading, they are

not classificble in its two gosh or thres cosn sugeheadings including sub-heading

4802.58%0. cs well.

4. The Customs Loooraiory 185t repor nas confimed that the goods are composed
of mixture of mechcniccl and chemicad wood pulp. They are therefore, classifiable
under the sixth single dash suc-heading - Ofher pcper and paperboard. of which
more than 10% by weight of the total fiore' content consists of fibres obtained by ¢
mechanical or chemi-mecncnical process:” The goods being in the forms of roll should

for classification at the eight digit level under heading 1802.6100.

15.  The goods are neither classifiable under heading 4801.000 @5% duty as declared
ATTEﬁxmpellom in the.GD nor classifiable under heading 4802.5890 @20% duty as

)

g/echanical and chemical wood pulp. If the Depariment could not
-_ % : / mect PCT heading correctly. it is not fair to allege that the importer and
e g‘ agent willfully cited a wrong PCT heading, the determination of PCT heading
involves interpretation. Each wrong determination of PCT heading does not require

invocation of penal clauses unless the element of mens rea is present. Therefore, the

imposition of fine and penalty is unjustified and harsh.

b
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15. In view of the above discussion, description and mode of packaging which
clearly soys “Rolls" the impugned goods are correctly classifiable under HS 4802.6100
(for Rolis). Since. the department itself has failed to classify the impugned goods
correctly and failed to estoblish any mensrea on port of the importer that he willfully
stated wrong HS heading, thus each wrong determinction of HS code on per of
importer does not require invoking penal locws. Accordingly, the fine and penalty
imposed in this instcnt cose are remitted ond the oppeal is particlly oceepied with no

order s to cost.

17. Order passed and announced accordingly.

ATTESTED
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