ORDER-IN-ORIGINAL NO. 158 OF _2015-2016
M/s. Cemi Zone (NTN-3648582-9). Karachi

GOVERNMENT OF PAKISTAN BR
COLLECTORATE OF CUSTOMS (ADJUDICATION-II)
CUSTOMS HOUSE, KARACHI
Adj-11/Coll/SCN-132/MCC-East(R&D)/Cont-503/Cemi Zone/2015 24-02-2016
Before : Ch. Muhammad Javaid

Collector of Customs
Colleetorate of Customs (Adjudication-[I),

Respondents -. (i) M/s. Cemi Zone (NTN 3648582-9).
3/30-G, Liaquatabad # 3, Karachi

(ii) M/s. Rajab Ali & Sons
Clearing Agent (CHAL # 30j,
B-1004, Saima Trade Tqwer,
Karachi

(111) Muhammad Ali
M/s. Pure Enterp L, (INTN'1199090),
Room # 201, 2™ . Sami Chamber,
Arambagh Rgad, E
Date o institution : 27-05-2015 (Shoy
Date of Hearing : 04-06-2015,11 W25-06-2013,08-074-2015,27-07-2015.
08-09-2013 5,29-09-2015.06-10-2015,12-10-201 5,
16-10-2013, -2015.02-11-2015 and 25-11-2015,

time limit up to 31-03-2016 was allowed by the Board
)Cus.Jud/2015 dated 09-12-2015 to decide this case.

Time Limit Extended by

Date of judgment
Piesent:

Far Respondents arcoq Talib, Consultant. appeared on behalf of M/s. Rajab Ali.

zhiar Nawab and Mr. Zain Soomro. Advocates of Mss. Jawi .um
mpany appeared on behalf of the M/s. Pure Enterprises.Mr. Salshuddin.
other of respomdent No.1 i.e M/S Cemi Zone ,Karachi

For Department : Mr. Asfag-ur-Rehinan, Appraising Officer and My, Azhar Abbas.
Examiner- appeared on behalf of the deparment ile., Mode, Customs
Collectorate of Appraisement (East), Customs House, Karachi
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ORDER-IN-ORIGINAL NO. 158 OF 2015-2016
M/s. Cemi Zone (NTN-3648582-9). Karachi

1) This copy is granted free of charge to the person to whom it is issued.

2) An appeal against this order lies with the Appellate Tribunal. Karachi, within 60 days from the
date of communication of this order. The appeal shall be accompanied by a fee of Rs.1000/-
(One thousand only) to be paid in the manner prescribed by the Board

3) The appellant should state in his Appeal if he desires to be heard in pers ough a pleader.

##*l**‘**ﬂl##0*#‘#‘#.*“‘0#**‘#*‘* *

Brief facts of the case as reported by the Model Customs Collectorate of 4 nem (East), Customs
House, Karachi vide its Contravention Report No. C.No. MCC/Misc/503/2014-R&D dated 09-05-2015, as

under:- .

: N

a) Name and address of the accused importers : M/s. Cemi Zo No0.3648582-9).
3/30-G Liadtatabad No.3. Karachi

b) Name and address of the accused clearing i i) M
agents L #50), B-1004,

Trade Tower, 1.I Chundrigar Road,
Karachi.

ii) hammad Ali Chandna of

/s. Pure Enterprises, (NTN 1199090).

Room # 201, 2" Floor. Sami Chamber.
Arambagh Road, Karachi

¢) Particulars of Goods Declaration(s) c KCSI-HC-70602 dated 28.11.2012
(i)  KCSI-HC-95069 dated 16.01.2013
(i) KCSI-HC-112844 dated 20.02.2013
(iv)  KCSI-HC-154542 dated 07.05.2013
(v)  KCSI-HC- 43332 dated 29.09.2012
(vi) KCSI-HC-3031  dated 11.07.2012
(vii) KCSI-HC-12548  dated 26.07.2012
(viii) KCSI-HC-16888 dated 06.02.2012
(ix) KCSI-HC-160834 dated 18.05.2013

d) Description and PCT of the %& : Preservative ACJC-240 & ACJC-430

per Goods Declaration (3824.9099)

Ibuprofen (2916.3910)
Sulphamethoxazole  (2935.0040)
Cefixime Trihvdrate (2941.9060)
US$54270 = Rs. 5294551/

US $1.949950 =  Rs.190.901.069/-

: Rs. 95.840.255/-

Collector i
Coliectorate of Customs {Agyudication-|
Custom House, Karachi




ORDER-IN-ORIGINAL NO. 158 OF 2015-2016
M/s. Cemi Zone (NTN-3648582-9), Karachi

1) Total Taxes Paid - Rs.  1,982,546/-
j) Evaded / Recoverable Taxes : Customs Duty 6,730.694/-
' Sales Tax Rs. 421.081/-
Additional Tax 3 28,954/-

Income Tax

k) Nature of Offence Clearance of _goods by mis-declaration of
: description sification Pesides evasion of duty
& taxes.

1) Sections of law violated . - Sectio 33(2), 32(3). 32A. 79,80 & 192 of
ct. 1969 punishable under Clauses
A 45%and 86 of section 156(1) of the
t. 1969, sub-section(I) of Section 3 of
it & Export (Control) Act.1950 read with
endix-G of Import Policy Order read with
33 of the Sales Tax Act, 1990 and Section

48 of the Income Tax Ordinance, 2001.

2. Whereas, the Model Customs Collectorate ‘of§ppraisement (East), R&D Section, Customs House,

Karachi, received a credible information to the 3 certain unscrupulous importers were engaged in
escription of “Preservative ACJC™ from China / India
with an intent to circumvent the application of Import
Policy Order applicable to the Pharma w-Material as envisaged in Appendix-G of Import Policy
Order in-vogue. In order to un-e crime by these unscrupulous elements. a broad based exercise /

inquiry was undertaken and relev: of these imports was retrieved from the database of the MCC-East.

Karachi. Moreover, couple of ts of identical goods lying at port were also intercepted and were

subjected to chemical analysis ere found to be pharmaceutical raw material contrary to the declaration

(East) dated 04.03 ingly lodged against importer namely Muhammad Ali Chandna of M/s. Pure
Enterprises and his Clearin nt Muhammad Ali Ravijani of M/s. Rajab Ali & Sons (CHAL # 50). B-1004.

Zone (ii) Muham andna of M/s. Pure Enterprises and their associates.

e

Collector
Coflectarate of Customs {Adjudication-it) =
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| ORDER-IN-ORIGINAL NO. 158 OF 2015-2016
M/s. Cemi Zone (NTN-3648582-9), Karachi _

3 Whereas, scrutiny of the data of this Model Customs Collecorate of Appraisement (East), Karachi. has
mdlcated that M/s, Cemi Zone (NTN 3648582- 9), 3/30-G, Liaquatabad # 3, Karachi has cleared 09
HAL 50) so far while
. The shipping

consignments with the active connivance of Clearing Agent M/s. Rajab Ali &

declaring fake brand of Preservative ACJC-240 & 430 as against pharmaceutical

companies who had provided logistic support for en-route to Karachi Port of the j consignments were

g
requested to provide documents including declaration at the time of shipment % in the original bill of
lading surrendered at the port of loading. The documents of 09 consignments, receive

gross mis-declaration of description, classification and value. The iculans/‘-

d so far have indicated
dils thereof of these

consignments are elaborated as under:

LY 4
DECLARED AC E%RIPTION AMOUNT OF
S.NO. | GDNO. & pATE | PESCRIPTION B INDIAN s
BEFORE PAKISTAN USTOMS EVADED(RS)
cusToms (Approximately)
01 ;C[—;Zl.zl-gl(i-;] (2)(6)(])?, Preservative ACJC-430 | Ibuprofen 5.53million
L 02 cl;(t:esdl.]l-sl(b-lggg?g Preservative ACIC-4 Iphamethoxazole 6.87million
w
KCSI-HC-112
03 dated 20,02 ]208]434 Preservative ACJ Sulphamethoxazole 6.93million
| (CSI-HC-154542
‘L 04 Ic\i:icll 07C 0;’5:05 143 Preservative Sulphamethoxazole 6.96million
f o5 KCSI-HC-43332 Sulphamethoxazole 5.37million
4 B dated 29.09.2012 Cefixime Trihydrate 6.2 1million
’ 06 KCSI-HC-5031 Sulphamethoxazole 5.20million
: Dated 11.07.2012 Cefixime Trihydrate 5.98million
KCSI-HC-1254 =
l 07 Da([:ed ‘5-‘{3,071_7%12 P ACJIC-430 Ibuprofen 5.43million
l 08 KCSI-HC-16888 e ACIC-430 Sulphamethoxazole 4.99million
Dated 06.02.2012 vative ACJC-240 Cefixime Trihydrate 5.74million
09 K&f;ﬁgg?g“‘; Piesérvative ACJC-240 Cefixime Trihydrate 28.64million
Total 93.85 Million

(Detail Calculati
of Loading) and
cause notice.)

ing Description, Quantity, Value & leviable Taxes as per Shipping Bill (at Port
eclaration (at Port of Clearance) is Annex-1 which is integral part of the show

. S

Collector
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Z M/s. Cemi Zone (NTN-3648582-9), Karachi

4. Whereas, the documents furnished by the shipping companies have further reflected that actual
description of the goods was quite contrary to the declaration as elaborated abov
grossly under stated from US$ 0.35 - 0.45/Kg as against US$ 9 to USS 1437

provided by the said shipping companies. The attempted mis-declaration of descripti

- Morgover, the value was also

in the documents

e was aimed at to
dhin Appendix-G of Import
uty @ 15% to 25% as against

ination of documents on record,

evade the legitimate taxes and escape from the restriction / prohibitions enshi

Policy Order in vogue, besides escaping from the higher tariff rate of Custorfis
claimed @ 10%.

5. Whereas, it is relevant to add that during the course of inqui

it ranspired that the amount of taxes relating to clearance of all th a e-referred 09 consignments were

arranged/paid by Muhammad Alj Chandna of M/s. Pure Karachi and this firm (M/s. Pure
Enterprises) is also notified as buyer in two Shipping Bills_beari 0. 1905492 dated 30.03.2014 and No.
5172241 dated 27.04.2013. The modus operandi for this ofganlized crime was that importer used to surrender
the original bill of lading at the port of shipment and deli S were managed via e-mail instruction from
the principal with the instruction that original bill has been surrender and delivery may be given
without presentation of the same.
6. Whereas, in view of foregoing irrefutabl 1¢¢ on record. it is evident that M/s. Cemi Zone (NTN
3648582-9), 3/30-G, Liaquatabad#3, Karachi ive connivance of master mind Muhammad Ali Chandna
of M/s. Pure Enterprises. (NTN 1199090), #2301, 2™ Floor, Sami Chamber, Arambagh Road. Karachi
has made deliberate attempt to import res bdnned pharmaceutical raw material under the guise of ACJC
Preservative and thereby caused hu : 55 10 the tune of Rs. 93.85 million beside importing the banned
material. The willful mis-declarati
3648582-9), 3/30-G. Liaquatabad#3, Karachi and their associates namely M/s. Rajab Ali & Sons (CHAL # 50).
B-1004. Saima Trade Tower,1.] unirigar Road, Karachi and Muhammad Ali Chandna of M/s. Pure
Enterprises, (NTN 1199090). R, 201, 2" Floor, Sami Chamber, Arambagh Road, Karachi have. therefore,
ctioni32(1). 32(2). 32(3). 32A. 79.80 & 192 of the Customs Act, 1969 punishable

under Clauses 14, 14A, 45 and 8§ of Section 156(1) of the Customs Act. 1969, sub Section(I) of Section 3 of

escription, value and classification by M/s. Cemi Zone (NTN

1950 read with Appendix-G of Import Policy Order read with Section 33 of the

Sales Tax Act. 1990 a 1on 148 of the Income Tax Ordinance 2001 and allied laws.

et

Collector
Collectorate of Customs (Adjudication.j)

Custom House, Karach, Page 5



ORDER-IN-ORIGINAL NO. 158 OF 2015-2016
M/s. Cemi Zone (NTN-3648582-9), Karachi

% Accordingly. Importer M/s. Cemi Zone (NTN 3648582-9), 3/30-G, Liaquatabad#3, Karachi and
associate firm namely M/s. Rajab Ali & Sons (CHAL # 50), B-1004, Saima Trade Tower, LI Chundrigar Road,
Karachi and Muhammad Ali Chandna of M/s. Pure Enterprises. (NTN 1199090 #201, 2™ Floor, Sami

Chamber, Araml;agh Road, Karachi were called upon to show cause under provisio
32(3), 32A, 79.80 & 192 of the Customs Act, 1969 as to why the evaded amou
of Rs. 93,857,709/~ (Customs Duty amounting to Rs. 36,730,694/-, ax amounting to Rs.
36,421,081/-, Additional Sales Tax amounting to Rs. 6,828,954/~ and I

13,876,980/-) may not be recovered from them and penal action may nottbe taklw z

¢ Tax amounting Rs.
st them as punishable
under Clauses 14, 14A, 45 and 86 of Section 156(1) of the Customs A . sub Section(I) of Section 3 of
Import & Export (Control) Act,1950 read with Appendix-G of Import Peli rder read with Section 33 of the

Sales Tax Act, 1990 and Section 148 of the Income Tax Ordinance 2 d allied laws.

8. Hearing in this case were fixed 04-06-2015,
08-09-2015, 15-09-2015, 29-09-2015, 06-10-2015, 12-

25-11-2015. The Federal Board of Revenue. vide its

-2015, 25-06-2015,08-074-2015,27-07-2015,
16-10-2015, 27-10-2015.02-11-2015 and
us Jud/2015 dated 09" December, 2015, in
exercise of the powers conferred under sub-section ( n 179 of the Customs Act, 1969, was please to
extend the time limit for adjudication of this cas
on behalf of M/s. Rajab Ali. Mr. Azhar Nawa

appeared on behalf of the M/s. Pure Ente

03-2016. Mr. Farooq Talib. Consultant, appeared
Zain Soomro. Advocates of M/s. Jatoi and Company
Salahuddin, brother of respondent No.1 i.e., M/s Cemi
Zone Karachi appeared and they submi replies to the show cause notice, which are reproduced as

under:-

“REPLY TO SHOW CAUSE NOZIC MITTED ON BEHALF OF RESPONDENT NO.1I

Kindly refer to the subject shov
submitting the detailed reply

notice handed over to me by my client M/s. Rajab Ali & Sons for
in accordance with law.

That the j
zone/2015 Datedf 27-05-201
law, contrary 1o
applied his judici

Cause Notice No. Adj-1l/Coll/SCN-132/MCCEast(R&D)/Cont-503/Cemi
ssed by the respondent as against the appellant (Clearing Agent), is bad-in-
e facts and in violation of the principles of natural justice as the learned respondent has not
ind while deciding the case.

That the im, d Show Cause Notice No. Adj-L/Coll/SCN-132/MCCEast(R&D)/Cont-503/Cemi
zone/2013 Dated: 27-05-2013 is vexatious, whimsical, capricious, malafide and has no basis in law or in facts.

Collector - o
Collettoraze of Customs léd,uanun'ondl)
Custom House, Karsch



I - ORDER-IN-ORIGINAL NO. 158 OF 2015-2016
M/s. Cemi Zone (NTN-3648582-9), Karachi _

On the other hand, failed to rebut the Jactual submissions as well as the legal assertions submitted by 1}
appellant in writing as well as argued verbally during the proceedings before the adjudication authority.

That, no rnens rea, malafide or any existence of connivance of the q
with any other person and that no clear cut Jfindings of the involvement of the
offence has béen proved as against the appellant even no direct or documentary e
record by the department as against the appellant. It is thus proved that the @
has been made only on the assumed collusion and connivance with the imp
charges leveled against the appellant is not legal, justifiable and sustainable
reliance is made on the judgment reported as PTCL 2009 CL 818, which stes that unless the collusio.
intentional fraud, mens rea or active connivance is proved against thg accused peeson or solid evidence h
been brought or the charge or the allegations contained in the show cause nBlice s against the accused ar
proved according to the provisions of Qanoon-e-Shahadar Order, | then the accused is absolved fro
any liability, responsibility and could not be penalized, punished, h sible and charged on the assume
act of connivance.

with the importer and ¢
the commission
as been brought ¢
. against the appellai

ence in such situations. 1}
ves of law. In this rega

That it was held by the superior courts of the country identical cases that for the application .
penal provision, mens rea is mandatory which require er degree of proof on the part of the releva,
authorities which is totally absent in the subject show cau tice as against the appellant (Clearing Agent). .
this regard, reliance can be placed on the Judgment passedin the case of M/s. Kamran Industries, reported ¢
PLD 1996 Khi. 68.

That reliance can also be placed on the Judgm@ut of Hon'ble Lahore High Court reported in 2002 YL
263-1 wherein it was held that the agent liabl, wis of commission and omission on the part of 1
importer would require a clear finding ba legally acceptable evidence of his being active an
conscious party to the manipulation. It wa eld that wherein normal course of his business, 1}
clearing agent filed bill based upon docur, information provided by the importer, the clearing age
could not be held to be privy to any ille gement which the importer might have devised or had in
mind. In the said judgment their lords, r observed that where it was not shown that the agent we
directly or indirectly a beneficiary of e taxes and imposition of penalty on the agent was unjustified.

That the subject show cau

. identical cases, wherein it was ¢
Customs Authorities is in viol
Judgment passed in the case

s also in clear negation of rulings of Appellate Tribunal given |
that an action against the Clearing A gent on the part of appropria,
ection 209 of the Customs Act, 1969. Reliance can be placed on 1}
alsons Corporation vs Deputy Collector, reported as SBLR 2002 Tri. 5
1 is reproduced hereunder for ready and quick reference:

10 bring out on record any material as an outcome of their inquiry by which
twas in any way linked with a plan to defraud the government. It is sSurprisin
instant case no specific charge has been leveled against the agent in the Show Cause Notic,
ion of pdra 3 of the Show Cause Notice reveals that rather accusing the agent for a specif,

] e basis and evidence, the authority who did issue the notice held him guiity of t}
offence falling uls 32 read with clauses (] 4) and (86) of Section 156(1) of the Act without any basis. Th

act in itself violated the principles of na{tu’al Justice. In these circumstances applicability of section 3

Collecto (,:?llector
"ate of Customs [Adudication
(uuomnouu,uva’cm. o Page
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M/s. Cemi Zone (NTN-3648582-9), Karachi

was abinitio wrong and the act of customs to malign the agent unnecessarily and to issue him a Show
Cause Notice was an act of abuse of power"".

That in view of the recommendations of the Hon'ble Federal Tax Ombudsman,the legality and propriety
of the earlier proceedings i.e. Order-in-Original No. 10847 of 2010 was req, be examined by the
Hon'ble Collector, MCC of PaCCS, Karachi. But, contrary to the said clear directi appellant was called
upon by the respondent in the capacity of being Additional Collector (Adjudication),
cause notice i.e. re-adjudication proceedings, which proceedings was never ry
Federal Tax Ombudsman. Hence, the proceedings conducted and the impugne *% Cause Notice No. Adj-
1/Coll/SCN-132/MCC-East(R&D)/Cont- 503/Cemi zone/2015 Dated: 27-05-26 issed by the respondent
was unlawful. That the respondent crave to leave to argue and place before this Henbrable Authority further
and additional grounds at the time of hearing.

PRAYER

o8ition of facts and law, this Hon'ble
ice No. Adj-1l/Coll/SCN-132/MCC-
unjustified and illegal.

That it is prayed that on the basis of the above narrat
Adjudicating Authority may kindly be pleased to the Show Cau
East(R&D)/Cont-303/Cemi zone/2015 Dated: 27-03-2013 vacat, i

It is prayed accordingly
-sd/-

Faroogq Talib Hussain
Consultant

“REPLY TO THE SHOW CAUSE NOTICE SU.

With reference to the referred Show
under instructions from Muhammad Ali C
Enterprises, having office at 201, Sami
respondent), the Reply is furnished as ung

otice (hereinafter the SCN) and for and on behalf of and
n of Tahir Ahmed Chandna, proprietor of M/s. Pure
Aram Bagh Road, Karachi (hereinafter the answering

L At the very outset the contenis,of the SCN, constituting any and all allegation(s) against the
answering respondent, vehemently denied as fabricated and malicious. There is no substance
in the allegation he ers of the R&D Wing, MCC Appraisement-East (hereinafter the
Detecting Agenc he answering respondent has got anything whatsoever to do with the
imports made emi Zone. The main allegation against the answering respondent, as

no. 3 of the SCN under-reply, is that the Shipping Bills in respect of two

of total of nine (9) consignments as mentioned in paragraph no. 3) being
allggedly in t swering respondent’s name also has no bearing whatsoever against him

res,
2. With dice to the answering respondent's contention in the preceding paragraph, it is
submitted that whilst the Shippini in respect of the two (2) consignments out of the total nine (9)
Collector Page 8

Collectorate of Customs {Adjudication-ll)
Custom House, Karachi,






