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GOVERNMENT OF PAKISTAN
CUSTOMS APPELLATE TRIBUNAL, BENCH-IIL
2™ FLOOR, JAMIL CHAMBERS,
SADDAR, KARACHI

Before: Mr. Khalid Mahmood, Member Technical-1, Islamabad
Customs Appeal No. K-4122015

M/s. Ashrafi Enterprises,

Karachi. -
El
Appeltant
Versus
(QThe Deputy Collector of Customs,
&EC (West) Customs House,
2.'
Respondents

h \Mr .F.ardoq Talib Hussain, Consultant for the Appellant
Mr. Ghulam Yasin, P.A. for the Respondents

Date of Hearing: 19.05.2015
Date of Order: 27.05.2015
/0 ORDER

Mr. Khalid Mahmood, Member Technical: This order disposés of Customs Appeal

—

No.K-412{2015 directed against order-in-appeal N0.9885/2015 dated 18.02.2015 passed
by the Collector of Customs (Appeals), Karachi.

2 ‘ Brief facts of the case are that the appellams imported a consignment under the
description “Plastic:Head with Blade (parts of Disposable Razor)” and filed Goods
Declaration bearing No.KAPW-HC-1701 17 dated 20.06.2014 under the HS Code
8212.9000, Quantity 8770/kg at the rate of unit price US $ 0.500/kg whereas the same
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was assessed under HS Code 8212.1000, Quantity 3658400/pc at the rate of unit price
of US $ 0.01§Q/pc.
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3 The ag‘ﬁellant aggrieved from the assessment order filed an appeal before the

Collector of é:ustoms (Appeals), Karachi who passed order as under:

“I have examined the case record. The appellant had imported the goods and declared them
under heading 8212.9000 @ custom duty 20% and value US $ 0.50/kg whereas they were found
to be goods conforming to heading 8212.1 000 @ custom duty 25% and value US $ 0.0150/pc. |
The assessing officer extended favour to the appellant by not framing a case for attempt to evade
duty and taxes. During the hearing the appellant claims that the subject item is assessed at value

. C’{"% US $ 0.02/pe. This claim is even higher than the impugned assessment. | accordingly hold that

d ot ’:,’, _ggpellam have no case, hence appeal is rejected”
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s e A appellants filed this appeal before this Tribunal on the

rieved and dissatisfied by the order passed by the respondent in above noted case which was not
hicated to appellant under section 215 of the customs Act 1969 our appeal is within time and
st your honor kindly condone the delay.

Brief facts of the case giving rise to this appeal are that the appellant imported a consignment of plastic
head with blade (part of disposable razor) falling under PCT heading 8212.9000 quantity 8915 Kg at the
unit value of USD 0.50/Kg vide commercial invoice cum packing list dated 15 062014 and bill of
leading dated 15.05.2014 from China, claiming assessment on basis of evidential record in terms of

Section 25(5) of the Customs Act, 1969. On filing GD, representative sample was sent according to
P its report, the goods were reported to be cartage of safety Razor not falling within.

That while making assessment, the value was assessed on the basis of unsigned. un-dated, said to be guide
line issued by some un-known person at 0.01000/- per PC giving 50% in the value of discount razor by
classifying under PCT heading 8212.2000 which was objected by appellant on the basis that
identical part of disposable razor was being regularly assessed at 1.10 per kg even in the presence of

aforesaid so called guide line as per evidential GD KAPW-HC-131627 dated 10.04.2014 and
data pertaining to Karachi and Lahore but of no avail.

That aggrieved by the assessment made at USD 0.01/pc in violation of the evidential data of identical
goods showing assessment at 1.10 kg and changing classification from 8212.9000 to 8212.1000 by

respondent No. 1.

That the so called guide line issued by some un-known person or officer is nullity in the eyes-of law because
the value of any item can only be determined by the Director valuation of Collector under Section 25-A
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by following the methods and sequential order provided in section 25 of the Customs Act, 1969. The so
called guide line cannot be termed as determination under the above provisions of law

That if the:goods in question are assessed at 0.0100/pc, the value thereof in weight would exceed USD
6.00/Kg whereas identical goods are being regularly assessed and released at USD 1.10/Kg at all Customs
stations in the Country. Thus, assessment at USD 0.01/pc would be un-justified and illegal rather
discrimination with the appellant. \

That-the appellant would not be able to dispose of goods in the market ‘where the identical goods
assessed and released at USD 1.10/Kg are available at cheaper rate then the same goods assessed and
released at USD 0.0100/pc (USD 6.00/Kg approx). Moreover, classify cartage (Plastic head with blade as
complete razor under PCT heading 8212.2000 is also illegal and un-justified.
That admittedly the goods imported by the appellant is not complete razor as also admitted by the
ondents. It is a part of the complete razor appropriately classifiable under PCT heading
~<35512.9000 as in also indicated in the un-signed lisUguideline for making assessment thereof. Hence,
~Changs-of classification on the part f the respondents in un-justified and illegal.

= ’-\{‘Iy 2
Under thE<Xircumstances, it is respectfully prayed that this appeal may kindly be accepted,
&r¥er as well as assessment be set a aside and the goods be directed to be assessed at

impugned: ¢
US_I’);J 10/ke pn the basis if evidential record in term of section 25(5) of the Customs Act, 1969.

l;’;c fisel argued that the appellant filed ‘online 1% review application under
Rule 441 of CR 2001 before Appraiser and showed his disagreement to the assessment
of higher value as lower value is available in data of imports maintained under Rule 110
ibid in terms of clause (d) ibid. Subsequently, the appellant filed 2™ review application
before the Respondent-1 but both applications of appellant were rejected and the
appellant was asked for payment of duty and taxes in violation of section 25 of the
Customs Act, 1969 in sequential manner in the absence of availability of evidential
inyoice of the same period and country (see expression of sub rule (a) of rule 107 of the
Q’ixstoms Rule 2001) which has to be supplied to the person affected as per mandatory

rfé:quiremen; of law read with para 78 of CGO 12/2002 dated 15.06.2002. The declared

“value of the appellant was fair as the import has been made against registered sale

contract, which cannot be summarily rejected unless the respondent proves otherwise

through incriminating evidence. Therefore, review applications were filed under Rule 441
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: of CR 2001 wnth reasons and showing disagreement as the assessment was against the section
25(1) of the Customs Act; 1969. Besides, the lowest value of imports of identical goods is
available with the department and before enhancing value on the basis of evidential invoice of
the period expressed in Rule 107(a) of the Customs Rules 2001, such evidence has to be
supplied to appellant as directed in para 78 of CGO 12/2012. The goods have to be-assessed
under identica_l transaction value in terms of Section 25(5) ibid by applymg lowest import
value of data maintained-nnder Rule 110 ibid in terms of clause’ (d) ibid. They further
contended that the respondent also failed to abide by the provision of law contained in

sub_section (5) of Section 25 of the Customs Act, 1969-and Chapter IX of Customs

uﬁ‘\‘%% 2001. The said proposition of law stood validated from the reported judgments
S s i.e. 2009 PTD (Trib) 1926 and 2010 PTD (Trib) 2432, 2010 PTD (Trib)
f: 2472 20 l PTD (Trib) 987 & 2011 PTD '(Trib) 2624. In this regard he quoted a
et &Y the Hon'ble Supreme Court of Pakistan passed in CP. No.1502 of 2004,

&~
Held the principle enshrined in Article 25 of the Tslamic Republic of Pakistan

-

which holds that “A facility alewed to some and denied to one is the discrimination”.

6. The departmental representative contested on arguments as urged in the
grounds of appeal and issues raised in the impugned order during his verbal arguments

as well as in para-wise comments filed before this Tribunal.

78 It has been observed that when the appellants in the GD filed by them clearly
déclared that the imports are against confirmed contract/agreement, they discharged the burden
!and upon them under section 25(1) of the Customs Act, 1969 and under Rule 109 of the Customs
;'ARules 2001. For disputing-the said value, it was mandated upon the respondent to transmit the
"vr'message under sub-rule (2) of Rule 109 of Chapter X and 437 of Sub-Chapter III of Chapter
© XXI of Custom Rules, 2001 to the appellants for transmitting/scanning additional documents. On
the contrary, no such exercise was undertaken either by the Appraiser and Respondent No. 1.

The department failed to discharge the onus of establishing that the value declared by the

.
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appellants \\'a§:n01 the lranéaction value within the meaning of section 25(1) of the Cus;o::;
1969. The Hon'ble Supreme Court of Pakistan and High Court and Tribunal observed

heir judgments reported Customs Appeal No.K-249/2000/13372, C
No.K-1670/2001, 2005 PTD (Trib.) 617, 1668/
MLD 790 Karachi PLD 1996 K

7 SCMR1357 = 2007 PTD 188

subject issue in 1
Appeal No.K-35/2002, Customs Appeal
and 1669/LB of 2002, Customs Appeal No. K-1281/05, 1986
68, 2006 PTD 909, PLD 2003 SC 124 = 2003 CLD 621; 200
1992 SCMR- 1083, 2005 PTD 1250 and 2008 SCMR 438.

Customs Act, 1969 have to be

8.. Besides, the provisions of section 25 of the
al cases where massive group under

followed in sequential manner barring certain exception

However, resort to subsequent me
it would frustrate the spirit and essence

iny icing is- rampant. thods is not permissible without
y ',

{6 be established as colourable and tainted.

<5 the-thansaction value which in the first instance has

e of 'are required to" in subsection (15) of
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r'fﬁ rtion of words "may or may not" in plac
fche Customs Act, 1969 through Finance Ordinance, 2007 does not give unbridled "."

vt thoﬁi&t Chstoms Administration to interpret the provisions of section 25 ibid, the way they would
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“Gyant.. Djscretion has to be exercised within limits basg:d on reason and fair play. Itis specifically

provided in subsection (10) of the section 25 that subsections (1), (5), (6), (1), (8) and (9) define
be determined by the customs. The methods

how the Customs value of the impoi’ted ‘goods is to
red to be applied in a sequential order except reversal of the

d by the Collector of Customs. This

. of customs valuation are normally requi

order of subsections (7) (8) at the importer's request, if so agree
aspect has been examined in a Division Bench in a case of 2008 PTD 1494 Messrs Toyo

[nternational Motorcycle v. Federation of Pakistan and 3 others. Their lordship observed:-

i "Common factor in sections 25 and 254 is determination of value on the basis of the
i procedure provided in section 25 in the sequence mentioned therein. The language of
sections 25 and 254 provides for an authority to determine the value of a particular
item but the same is not independent of the various provisions of section 25.

A plain reading of provisions of sections 25 and 254 convey that common factor in them is
determination of value on the basis of the procedure provided in section 25 in the sequence
mentioned therein. Each one of them serves the same purpose if looked from angle of

language of law and the principle of interpretation of a fiscal statute.”






