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JUDGMENT

puhammad Nadeem Qureshi, Member Judicial-1: By this order,

| intend o dispose of the above appeals, filed by the appellants

against the Order-in-Original N0.277/2014-15 dated
I passed by the Additional Collector of Customs (Adjudic
Karachi. Since all these appeals have identical 188
facts, therclore, being heard in the light of the Judg)

Honorable High Court of Sindh, Karachi in C

157 of 2008 S.M. Nagl S/o Syed Muham ussain, Karachi Vs
Collector of Customs (Adjudiculiun-\) an hars.
02, el lacts ol the casc al on 16.52014 m
pursuanee ol information the toms ASO stall scurched

gmlown/prvmiscs situale a L No.F-2/A-D, ST,

Karachn  under Scelio { the Customs Act, 1904

wherelrom the follo were recovered:

Vs Printge alized film (standard qualily)

2 PPear sheet foods (standard quality)
3. I ilin (standard quality)

4. minum foil (standard quality)

5. printed foods (standard quality)

) inted film (standard quality)

PVE, printed foil (standard quality)
srinted aluminum foil (standard quakty)
> printed film (standard quality)

Poly paper (standard quality)

Printed Tood foil {standard qualily)
isducational books.

Forcign origin recorded DVDs

=

Al Lhe above mentioned goods (aluminum foils, PVC printed
il, PVC |')rinu:<l films, Poly paper, Printed food lfoil cle,) were fotmd
in complete roll form without cutling, therefore, the godown was
Haea g sealed and o notice u/s 1(;8 of the Customs Act, 1969 was servaed
{o the vecupant/ienant of the godown namely Muhammad Anwiar,
that the goods lying at the godown may not be removed, part with

or otherwise dealt with goods, A notice u/s 26 of the Customs Act,
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1969 was also served o concerned  persons namely (1) M.S
fnterprise (2) Nawab Recycling (3) Irfan Engineering (4) Ahsan

Traders (5) MSA  Enterprises vide No. AS0-60/2014

17 52011 requiring lfollowing legal documents:

I Copics of GDs against which the goods were kep,
godown.

2: Closing balance as on 16.5.20.14 as per Sales el

3 Invoices pertaining o GDs so produced.

q, Inward/ outward registers for the goods in questic

S. Sules tax record for the corresponding Lo saction od ol
povds imported. &

6. Sales Tax Return for the months ol Feb arch and
Apnil, 2014,

7 Stock position as per Sales Tax Relurn in tHe month of April
& May 2014 (1116.5.2014).

8. Sales Tax inventory.

9, Sules Tax Registers.

10, Sulus nvoices.
11, Customer order requests
12, Purchase orders (POs)
13, Gouds received note (G
14, Purchase ledger/regi

04, o response Lo th nder section 26 the representutive

ol clearing agents n Traders CHAL No. §22 namel

Muhununad  Tani ama) supplicd 5 copics ol GDs s

follows:

5080 dated  7.52014  (importer  rlan
ing Industry Gujranwala und clearing agent

Traders), pertaining to aluminum  foil with
r backing waste 19,030 kgs net duty/ taxes K
0,80,033/-.

PQI-HC-5734  dated  24.4.2014 (importer Nawab
Truder und Reeyeling Lahore und clearing agert Ahsan
Traders), perlaining printed/ misprinted aluminum
luil with poly backing waste 10,410 kgs nel duty /laxes
Rs.2,71,048/-

KPQI-IIC-5794  dated 28.4.2014  (importer  Nuwab
Prader and Recycling Lahore and clearing agent Alsin
‘Traders), pertaining to plastic film waste 52,140 ks
net duly/ taxes Rs.1,104,666/ -

KPQI-IC-5762  daled  26.4.2014  (importer M5,
Enterprises, Karachi, clearing agent Ahsan ‘Traders),
pertaining to printed /misprinted plastic waste 25,990
kps and corrugated carton board waste duty /taxes
R5.422,285/-
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V. KAPR-11C-32059 dated 5.5.2014 (importer Muhammad
Suleem & Co. Karachi clearing, agent Ahsan Traders),
perlaining to old and used educational books assorted
titles 47,860 kgs duty/taxes Rs. 104,662/

05.  “The respondents have failed to comply with the naticc under
scection 26 as il was required under Lthe law Morcove :perusal
ol the Gis su provided, revealed that the description, Guatitily
Ds which

of poods lying at the godown did not conlirm with these G

1s as under: @

| Printed meltalized film (standard
2 PPearl printed sheet foods (stay
3 PVC printed film (standag

4. Printed aluminum foil (s

jualily) 4000 Kgs

ard quality) 9,986 kys
) 3,600 Kgs

quality) 1,200 Kgs

5. Plastic printed food (st ality) 1,500 Kgs
6. PVC printed film (standard guality) 2,445 Kgs

7 PVC printed foil (standard quality) 4,130 Kgs

&, Printed aluminu il ndard quality) 6,435Kgs

<, PVC printed [il
10 Poly paper (s
1. Pranted oo

rd quality) 600 Kgs

ality) 14,000 l<gds

ndard quality) 20,000 Kgs

Total Weight 67,846 Kgs.

06, However, the

1o them, being commercial  trader, who  were nat
wrizaed (o imporl even scrap of above items, excepl old and
sed books. lowever upon interception ol the godown the
cpresentative ol the clearing agents namely Muhammad Hanil
appearcd  und  declared  that importers M.S. Enlerprise  wore
running industrial unit al some other place and claimed that the

poods owned belonged 1o them merely on the ground that they arve
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v, KAPR-HC-32059 dated 5.5.2014 (importer Muhammad
Suleem & Co. Karachi clearing, agent Ahsan Traders),
pertaining to old and used educational books assorted
titles 47,860 kgs duty/taxes Rs. 104,662/

05, The respondents have failed to comply with the n ica undyer

seclion 26 ns il was required under the law Morcoveg

of goods lying at the godown did not conlirm with these'@Ds which

| Printed metalized [ilm (standa
2 Pearl printed sheet foods (stan
3 PVC printed film (standard, qug
4. Printed aluminum foil (s B
5; Plastic printed food (stan
. PVC printed film (standd
7 PVC printed foil (standal
& Printed aluminu il
G PVC printed i

qualily) 9,986 Kps
3,600 Kgs

ality) 1,500 Kgs
quality) 2,445 Kgs

uality) 4,130 Kgs

flandard quality) 6,435Kgs

rd quality) 600 Kgs

ality) 14,000 l<gs

11, Printed food,foi ndard quality) 20,000 Kgs

Total Weight 67,846 Kgs.

06, However, the sed printed cducation books were

found matched provided as above and Recorded VDS
were said Lo & parcel of these books, thercfore these wore
released. Bhe podown so raided and scarched had been acquired
on hipt busiy and they were not industrial consumers. The

clearing ageht Mubammad Hanif (alias mama) had  produced

5 GDs mentioned above as a cover up while the goods
to  them, being commercial  trader, who  were  nat
authorized 1o import even scrap of above items, excepl old aud
ed books  However upon interception ol the godown the
cpresentative of the clearing agents namely Muhammad Hanil
appearcd and  declared that importers M.S. Bnlerprise were
running industrial unit at some other place an;d claimed that the

goods ownud belonged to them merely on the ground that they are
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WM e

running an industry elsewhere which is not a fact as the existing/
searched godown was  hired by some other  person namecly

Muhanunad Anwar and the goods lying al these god

i . cul into picces. The above mentioned importers mis
v lacility of import ol printed/ misprinted plastic rolls,
ele. importable  for industrial users and - guv
documents 1o other parties like Mr. Muhammad Anwar U
the impugned goods. The goods cleared under PCT Weadi ® P

13015.9000, PCT 4707.9091, PCT 4707.9 according to which

the gonds are importable by Industrial mers only and the

import ol misprinted plastic/ papeg sc aving brand ol cdible

products is importable in co cly “"cul into preces”  vide
Appendix 13, Part 11, Sr.No. | | L Policy Order 2013, while
the goods lying at the god were in complete roll Torm, without

Rs.076,425/-, 8. Tax: Rs6706,425/-, Income  ‘Tax
' _21\'5.223,1).'.).0/ ) have been dctcr.mined.
07  Phe Additional Collector of Customs (Adjudication-1), Karachi
passcd  the impugned  Order-in-Original  No.277/2014-15. The

operative part of the order reproduced as under:
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“I have examined the case record and considered
written/ verbal arquments of the respondent and the
department. As per record the seized good were [ournd
it complete roll form without culting (standard quality)
bearing edible brands. The import GLs produced by
M/s Ahsan Traders indicate that the
| were aluminum foil waste, poly paper as olastic
Jilm waste ete. cleared under PCT headings
A707.9091 and 4707.9090, which are
hdustrial consumers  only.  Further,
misprinted plastic/ paper scrap hauvy
products are importable in completely "¢
wnder Import Policy Order in vogue.
unport  documents have no
description and  quantity of
standard quality, The resp,
any valid documents / ewvid
hnport / possession of th
wbove it 1s evident that th

wnport ol
el of cdille
into pieces’”
Nerefore, (he
elevauce woith  the
L goods’ being of
uld not provide
bstantwte Lawful
d goods. I vew of the
s have been smuggled
thorized channel by

evading payment of .duty taxes leviable thereon.
lence, the charge pelled In the Show Cause Notice
stand established therefore, order [or outryli
confiscation of eized goods under Section 108 of

the Customs A
178 and 187
and Append
ut vogue
150 (1) re:

156(2) of the Customs Act, 19064
1(Sr.No.11) of Import Policy Orclet
e under clauses (9) & (11) of Seciion

08 Being agari d dis-satishced with the impugned Order
in-Original thy nts liled these instants appeal belore thies
Tribunal on th inds incorporated in the Memo of Appeals.

09, O W : ol hecaring Rana Zahid Hussain, Advocils

appedred on wall of the appellants, reiterated the contents ol the
urther contended that the impugned Order-in-Original

puiking, arbitrary and bad in law may be sct asuwde

ATTEST )

-‘Af;‘- Ay

mgly. e further contended that, on the one hand the
resporcden /Additional Collector of Customs, held that the svived
iems were ‘sinuggled’ while on the other hand states that the saod
iems were imported’ in viola.li(m ol the ITmport Policy Order, 2015
The Show Cause Notice never leveled allegations ol ‘smuggling.
The respondent Additional Collector has concluded that the itcms

were inported in violation ol Import Policy Orvder, 2012 Tiu
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consigiments were duly examined and (ested by the tramed stall
of the Appraisement Collectorate. The respondent ADC ignorad the

scll-explanaory  Tax  registration documents produced by the

appellants  which  clearly  show the appellants
manufacturers. The impugned imported goods arc 3 L)

goods” as perecived by the customs authoritics i

making o request on o each GD for L, exeuminalion 1ol
determinaton ol deseription,  dutics taxes.  He  lurther

contended  thut, the provisions rt Policy Order vide

Appendix L, Part-1l, Sr. No.11 ar applicable as asserted in the

Show  Cause Notice by © the impugned  goods e

“stundard quality” as the printed or printed with signs,

characiers, words, cx logos and shapes which arc not
associated or aligr products which are produced locally
consumcd by even imported. The use ol these hitm

impugned goo Is / poly paper cle. cannol be attributed o

the purpe ¢h these were manufactured and thal thing

which used for the original purposce lor which il was

is considered as scrap / wasle. He argued that, M /s

ATTESTED

aders and M/s. M.S Enterprises run and  opeilc

v ondustries, These legally imported goods were shulted o

yace in the factory premises. The legally imported goods which
are lactunlly waste and for wh.ich exarmination report on the Giloos
availuble con neither be termed as standard goods nor provisions
ol clause 11, Appendix-B of Import Policy Order can be applicd to

the goods stored in the warehouse, The appellants cooperuted tully
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with  the cuastoms  authoritiecs and  provided all the  reguired

documents against Notice under Section 26 of the Customs Act,

[ ) neither scized properly as envisaged in provisions g 1ok ol

' the Customs Act, 1969, nor any proper nolice issued

J complying with the dictates of law. He fugther urp,ﬂcd al, the

purported information itsell vows  agy

a clear-cul case ol nmis use
rity vested in the ASO. The
impugned order has al assed in violation of principles ol

A ol the Constitution ol Pakistag,

toms Act, 1969, were not been provided. The
been made in clear violation ol scetions 162

. Scction 162 provides that the only person with

removed  belore a scarch can be ceffected under a legal scinch
warrant issucd by a Judicial Magistrate. The respondent Collecton
ol Customs, MCC Preventive, in breach of both scctions 162 & 103,

issucd o ‘WARRANT OF SEARCH under Scction 1637 The
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respondent Collector was not empowered 1o issuc o ‘wuarrant ol
scarch’, 1.¢. a ‘scarch warrant’, for the scarch ol any premises. In

order o elfect a lawful search under a ‘search warrant’

by scction 162 and the provisions ol the Code ol

rocedure, the oflicer of Customs had to make an ap

the Act gives o “Power Lo search and arrest withoul warrant”
Section 162 can only be engaged exce and extraordming
voke scction 163 the
stringent requirements laid out U ced to be fullilled. These
conditions, o be Tulfilled by SS L Collector, are in place m
order o cosure that thi ormous power is exereised  with

rights ol persons under Avticle

kistan. He referred the decisions ol

: stringent requirements laid down in scetion
y lailing 10 comply with the reguirenients, i

occasioned  extreme misuse ol then powers

- Heausing the scarch o be effected. Sccondly, there neceded 1o be

sonable grounds lor beliel l.hal there is a danger that the goods
might be removed before a lawful ‘search warrant” was obtained
from o Judicial- Magistrate, The ASO and /or the Assistant Collector
had no wdormation indicating the presence ol such o dinge

Further, the goods weighed more than 67846 kgs, as poer the
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Respondent=" own weighments. This would indicate that removal ol

these poods would  be extremely  difficult, i not  impossible,

—

especially at a shorl notice. Finally, as is apparent [r

illcgality in the scarch and sc
subscequent proceedings are in the eyes of law. This
pomt has been decided n imes by the High Courts ol
Pakistun i the past. Ac the AS() further fatled o comply
with the vital require he scarch and scizure procedur
The ASO wure no o enter the premises without (e

presence ol twe :ndent musheers ol the same locality where

_ ATTESTED

—

without any lawlul authority. He prayed that this Honorable
Tribunal may be pleased W scl-aside the impugned  Order in
Original and order the release of the Appellants’ goods unporied

vide GID NO. KPQI-HC-5734 dated 24.04.2014, GD NO, KPQI-HIC
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5794 doted 28.04.2014 and GD No. KPQI-HC-5762  dated

i % 26.04. 2011
ls . 10, Memorandum of cross objections under sub-scetion (4] of
.S(:cli(m 1G4-A  of Customs Act, 19069 was submilly I
depurtiment respondents. The representutive ol the e
i reiterated the same and Turther argued that the O riginal
| .
l passed by the learned Collector is a very detaile cr

discussed cach and every aspecl of the casce 4 further ¢ cnded

that the goods were brought into the niry way ol nis

declucation as the seized goods do srtuin Lo the gouds

declaration as mentioned in the copies of GDs and in

complete ol form without cut picces which is violavion ol

were imported under "nus

‘ings and scrape of plastic excluding hospial

wl, used sewerage pipes and  usced  cheonnenl

ol lrom concerned  Federal /0 Provincial — Enviconmental
«AProtection  ageney. (i) Inspection  form  technically  quahlicd
designated pre-Shipment Inspection companies to be notilicd by
the Federal Government from tme Lo time that the imporied

consignment does not contain any hazardous waste, as delined in

-
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| the Bascl Convention. Contrary o aforesaid, the seized goods oy

v ool i aforementioned  condition. 1L is standard  quality and
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of Printed filim waste is not allowed. He  de contention ol

the appellants and  contended that ol Part-11 ul
Appendix 13 of Import Policy in v is completely applicable

the nstant case as clearly in Show Causc Nouce

kind of definition is not available in Import Policy

puc. The mis-printed plastic paper scrap 1s only

T Gee Rowd, Urdu Bazar Lahore but he stores the raw material at
Karachi, which is not tenable at all. He should be storud the i
materviad i the vicinity of Lahore. On the other hand, M/s. M5

| Enterprises stores raw  maleridgl at the storage place dae o
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shortage ol spuce but he did not provide any prool that suid fucility

had been cngaged by him which is evident to the fact that the

as required: 1. Closing balance as on 167 as per Sales Tax
Record. 2. lnward /outward registersglor oods in gquestion. 5
Sales s record for the corresp glransaction / period ol

goods nnported. 4. Sales Tax the months ol Februry,

inventory. 7. Sales
order ruquuests. | so orders (POs). 11.Goods received noty
(GRNs), 14 Purg dger/register. He argued that the impugned

seized in accordance with the provisions ol

sdiction conlerred upon them as per law. The Order-in-Originid
was passed in accordance with law and principal ol justice aod nu
violaticn ol aruele of Constitution of Pakistan 1973 as well as was
made  owe Al the  relevant notices have  alrcady  been

commuricated o the appellants. The contention ol appellanis s
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denicd as the scarch of the premises situated at Plot No w27/ 1,
ST, harachi was conducted under the supervision ol Assistan

Collector in terms of Section 163 of the Customs o, 199, the

search is quite legal and  within  four corners
respondent no 1S duly empowered 10 conduct a
section 163 of the Customs Act, 1969. The Assistunl clor who
ordered Tor scarch and the said goods can casily be rem wed rom
LUCTITE I

onc plive o another place before the scarde

Section 1o of the Customs Act, 1969.

provided withy

the Cu

1069 allows the powers of scarch  without

warrant ustoms Authorities, The respondents exerased
nferred to them within the territorial and lTunchional
_“-' accordance with law. The above muntioned premise

in presence ol independent musheers and  their
jony vinnot be challenged il proved otherwise. Henee, suiul,
seizure mude by the respondents is legal und lawlul in accordance
with the provisions ol Customs Act, 1969. He further praycd that
this Tribunal may upheld the impugned order and dismissed i
appeal in theinterest ol justice:

11, Argunents heard and concluded, record perusced.
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' 12 Aler poing through the contents ol the grounds mentioned
in (he appeal as well as the counter objections and arguments

placed Lefore the Court by both the parties, it hus b

that the respondent, under Section 163 of Lthe Customs

conducted 1he scarch of godown/premises situated <

2/A-D, ST, Karachi. The subject seurch
evidentally aller receiving report/information from MCC Preventive

Karachi on 16-05-2014. Even though the faidi &rty/mzm;&’

agency have the prior knowledge and informatic i the reasons

better known o them, without giving usible reason not
complicd the provisions ol Scction 162 163 ol the Customs

Act, 1909 wnd conducted the raid oldtion ol aloresaid scetions,

Act, 1909 )f such circumstances appropriate custons

ollicer he grounds and reasons for his believe for taking

the without oblaining the scarch warrant from  the

¢ steps for removal of goods and il scarch-warrant is obtained
the same will consume time or the Magistrate is not availuble,

henee there is no other way bul to go for the scarch without

warrant. 13y providing such statutory requirement, the intention of

i 1

legislature s to provide safe-guard against mala fde interfercnee
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with rights of citizens in respect of property and against violation of

right ol privacy, such obscrvation madc by the Apex Court in (PTCL

1992 Cl.. 155),

14, 1 must not however, be lost sight of that such u

under Scetion 163 of the Customs Act, 1969. 117§ as the

provisions us contemplated in Sections 162 and 168 of (he

in dillerent cases on various occasions icial conscnsus

scems 1o be thal “before embarking upon ch without warrant

the customs olficer shall prepare & st entl in writing ol the
grounds ol his beliel that the s liable o conliscation are
conceaicd or kepl in any pla there is a danger that they
may be removed  belore can be ceffccted under the
provisions ol Scction 1 the ‘Act. The law [urther requires Lhal
for which the is o be madc. These arc stringent
requircricats ip ibed by law in order Lo ensure that the
! scarch without warrant given 1o cusloms
:d honestly and judiciously. By insisting thut the

; beliel shall be recorded belore hand by the customs

rly. To put it differently, it scems that this s a saleguard
rescribod by the chislulun:' 1o ensure that the rights ol 1l
citizen i respect ol private property arc interfered with only for
‘ genuine reasons related o the prevention ol smuggling and
| '

cvasion ol customs duty, ete. This saleguard can be clfective only il
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the procedure prescribed by law is faithfully and honesty followed

by application of mind in cach individual case. Legislative wisdom

| behind the statutory requirement under sections 162 3, s
f ' - g A

to the effeel that ordinarily a place is Lo be scarched o

search warrant is obtained from the Magistrale as is ¢ qU
|

under the preceding section and only in extraording

section can be dispensed with as is permissible under scc

ho 1%

but then grounds are o be stated by the Cu ; Ol"cur

allowed this facility for his belief and decisio obtaining the

scarch wirrant, He must  state  the ds which justity

apprehension of danger of remov . The law does not

recognize uny  genéral right in L lade of cnuy intw privat
property lor the purpose of o in dence ol smuggled goods,
The right s available o up the fulfillment ol certiin

conditions. ‘The defects ted Oul are ncither minor nor just
technical. "They are he basic conditions prescribed fo
carrying oul a scare r Section 163, a breach ol which will
strike ul the ion guaranteed under Article 4 ol ahe

Conslitulivivilsce duse (2) (a) of Article 4 requires that no action

1 life, liberty, body, reputation or propurty ol iy

person she » taken except in accordance with law. (PTCL (981

s also been observed on the record of the case tha the

scizihg agency without given any specilic reasons through ainy
ement supported thercol c_lelibcrulcl_v violated the muandatony

provisions ol Scction 103 of Criminal Procedure Code. Tl
‘ prcmisus/gudm&n is situated in thickly populated arca and rawd
was conducted during the day time, preparation ol inventory and

mushit nama causes the serious doubt  because neither the
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mushir nama nor the inventory was witnessed by any independaent

\ mushir/witness from the locality and (he scizing agency is ol

given o single reason i writing, why they had pot comply e

specilic provisions of Scetion 103 of the Criminal p

and as such the aQLhurity having thce power
statutury obligations for reasons betler known Lo
16. It is also evident from the show cause notige’that cven
having the knowledge about the impugpc g(m* sewwed (ron

the said premises/godown no speci chargc has allegedly

been attributed against the appel or any show causc

notice was issucd against L a lant lor clauming the

charge ol smuggling under § onl 2(s) of the Customs Act,
1969, which means th nly legation which they had
allegedly wributed at most casc in hand is about the

violation ol Scction he Customs Act, 1969 Tor violation
of Scrinl Na. 1l dix-B Part Il ol import Policy Order

2013 punishudle er clause (9) and (14) of Section 156 (1)

Wsy, has been raised in the instant matier is
1e applicability of relevant para ol Scrial No |l
Part 11 of import Policy Order, 2013 through saud
use notice, as such proceedings iu_!iliulud thercan,

the hicrarchy of the Customs beyond the provision

\ais le Another crucial point which has Lo be observed with regind
v ._.l:{;\\ i, " . . . . .

b »\g:‘ ,,.f to the power of adjudication, which were in fact conlerred upon
I 7h‘“~s~.'....a.a-“/

another authority called Collector of Customs (Adjudication) vide

SRO-886(1) /2012 dated |8.()7.‘2_()l’2. Ioas now clear Trom the
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contents ol the aloresaid SRO that the power ol adjudication

assigned through Scetion 179 to the officers of customs spuctlios

i whom such functions have been assigned by or u aer o

the Rules made thereunder and the appointment of thealficers ol

the customs lor enforcement ol their powe I'(:a_lirc 1o Ins

notificd by the board in the official Gazetic through Scction 3 ol the

Customs Act.
18, 1L is also imporlant Lo rel ention here that in

casc ol dispute involving Lce viglation ol umpoct o

cxport restrictions without nt ol any cvasion ol duody

and Llaxes SRO 886/2 18-07-2012 imposcd  Lhe
cmbargo on 1o / respondent thar such
category ol casces

olficer ol Colleglo Customs Adjudicating, tn spuc ol

,Z( A a jurisdictional question. Such a legal question is relered o
Zl"» g s “Jurisdiction 1o determine jurisdiction.” The Respondent bid o
; powers oo uscertain his jurisdiction and adjudicate the cases
i s acsiah involving duty & taxes exceeding three million rupees bheeousye

authoriy lur such act was never vested i him, vather oo
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statute which can decide the jurisdiction and such jurisdiclion hus
becn decided by the statute vide scction 179 of the Custon Act,

1664, ‘The provisions of substantive law cun neither by ignorgd oo

deeide

u vl

any violaton ol the Customs Act 9, and albed laws. In thos
r penalty is involved  the

djudication (Scction 179) s

mandatory.

200 1o the streng

¢ judgment authored by M, dosic

wery, the case Khyber ‘Tractors (Pvi) Lud

ol o courl lays down a foundation stone o
or as quasi judicial  functions 0 exercise s
ers/authurity and no sooncr the queston ol jurisdiction
determunad e negative, The whole  edilice of such delecive
procecdings, is bound o crumble down. 1L is also an clementary
principle ol law that il the mandatory condition lor excromsing ol

Jurisdicion by o Court, Tribunal or authority is not ullilb dhe o
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entire  proceeding become  illegal and  sulfers  [rom wunt ol

jurisdiction. Any order passed in continuation of these procecdings

order wiven by the authori 0 rn the procedure ol the

adjudicalion have no warr ndceeithe law,

21. From the perusa

the import of mis

cdible products been made permissible /[ importable,
only in comp cul into picces’ lorm, so thal no piece
contains Lhg co ¢ brand name. This appears Lo have bheen

s Lh :ason that no unscrupulous person/imporivy

iced that e fact the consignments do not conlbani g
such brand nume of an cdil;lc product, which is cither bemg
used or hmported in Pakistan, On such examination ol the
samples, v appears that the contention ol respondent s

Jushifiable and appears o be misconcaved, as apparcntly che
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goods in question do not appear to be hit by the provision ul
Part |1 of Appendix-B of the Import Policy Order, 2013

the restriction attached thereto. 1L is perhaps far thits reison

that the Cuswoms Collectorate, alter having cx the

goods und  checking ol other aspects, i

~

importability of such consignments, has rele

e samne
The relevant documents alongwith GDs were als laced by

the appellants before the scizing agencs pig the hicrarehy

ol the Customs, in prool of their su reqguired Lo be

considercd as  admissible evid ich was outrightly
denicd/refused by the seizi : wilh(ful getling i
proper verification from the cefned quarters. No oot of
cvidence dn this regard hastbeen placed or produced by the

selzing  agency, aboul y such correspondence  and

verilicaton canscd ined from the concerncd eeley

quarters. Gnly p ions and apprehensions refereed oo
placed by thy ents in orebuttal o the claim ol the
appcllan fact is cvident from the record lile that.
the proyvisiams ol Scction 178 were allributed against 1he

appellag ‘ithout placing any specific evidence., Under this

wompanying the real owner of the goods liable 1o
confiscition under the Customs Act iy that, cvery such
person must have knowledge of the Tact that the gouds
contrabiond, smuggled ones and liable 1o conliscation. L . HEN
the knowledye ol cach pcrsun- is proved then, every person i
liable to penul action in accordance with the provisions ol th

Customs Act, as il goods were found on such purson
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22, 1t is the duly of the ‘seizing agency il they wanted to
robe any person they have Lo prool by same cogent evidency

that the person allegedly named in show cause ne

associule ol the smuggler. In-absence ol such oy

cast hus been made oul against the appellant

ageney. Scotion 32, 156 (9 178 of the Customs Act,

1969 are not applicabl hese circumstances. Belore
departing lurther, | fer o mention the scope ol
object of Buection Customs Act, 1969, which o
aboul the scizure ings liable to conliscation. This
provision s ( matertal with Scction 178 of lla;- Sen

Custloms = since repealed. In the casce of Collector ol

Customssng hers vs, S.M. Yousal (1973 SCMR 4 11) thoein
the Supreme Court had the occasion lo exannuge

stons ol Section 172-A (which is cquivalenl (o

clusion that the Customs olficer had lailed o record i
cgrounds lor belicving thal any goods liable o conliscition
were cither concealed or kept at any place that there s o

danger of thewr removal before scarch. For this censon

scizure wans held 1o be illegal and dircction tor the return ol
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the gouds was made But in appeal belore the Supreme Cound
the advacate Tor the Collector ol Castoms teek the plea i
alter reiuining the goods o the respomdents and Lefure v
trivcdke would move, the Customs authoritics had socd the
poods nnder Svction 178 of the Sca Customs AcL T8EES S e e
Fovdsbups winle dealing with thus aspeet of themaiier e
1o the conciusion that the authority ol scizing the goneds ool
not Lo eserciscd unless the goods “ave Hable wo Soadiso oo o
oder e Act which means that Habilty Toe conliscate, b
alveady bevo delermined in appropriate proceedings or v st
in dispute. On the same analogy it can be acld tlu o
absence of o delernunation, that goods being sewzed are b
io conbiscanon, through propar procecdings, the sciaar o
ship, under Scetion 168 ol the Gustoms Act s without bearad
awhont, . The dact ol sudch allegai ompoet e
cstablishied theough proper procecdings belore such seean,
can by place The scizure, though notional e gatore, o
therelore, withont lawlol authority (PLIY 1981 Quetia 1

22, dnodheiy present case the semang agency hopelessiy nnleo
o Tullas v wbove releried propes provis ons ol by
failed 10 peiform thewr legal  obligations The  relesien
documents produced during the hicvarchy ol Custome o
specilis e nature and carresponds with the vouds scimed 1y
the respondents. Belore clearance ol the subject consigine il
the velovine Glrs o owere properly processcd by bhe ok o
Quarters and subject goods were oul ol charye. Chapres o
A7 and o ol the Customs  Tarill and  Trade Cont ol
specilivadly claborate the THS Codes Tor subpan gowda oo o

ol Appecandt . 5ol the Impurt Pobiey Orvder, 2010, doesonla ool



M Eetapeses & Uil

procedural requirements. Il there should be any dispute on
that, the Department/scizing agency with clfeer ol pura 8 of

the Import Policy Order, 2013, require to refer the matier o

by the scizing agency /respondents.

24. | also get the strength from the jud
Justice Htikhar Muhammad Chaudher, s¢ Khybor Tractors
(Pvt)) Lid Vs Government of Pakistal blished in PLD 2005 SC
482, while observing Lthe issue olguri 1. 1 has been observed
that the question of jurisdicti is always considered 1o b

by @ court or a forum having

Lo be correct un merils, s ool

as quasi judicial junctions (O exerese i

powers/auth o sooner the question of jurisdiction

determined un tive. The whole edilice of such  delective

proceeding ound Lo crumble down. 1L is also an clementan

that if the mandatory condition lor excruising ol

in built or tevision equally suffer from: llegalities and are withon
jurisdiction. It is one of the mandatory requirernent il the st
enacts with certain action shall be taken in o cerain manner and

courts e requined o do justee between the paraes i aecardane
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with the provisions of law, as the litigant who approach the count
for the reliel is bound o substitute with the procedure had been

adopted by him in accordance with law, becausc it is clemeng

undcer:-

yaganstituted s ol v
coraufn non judhice
Haw. There can also be
" 1L could never be oo

“Whether the Courl is nol prop
procecdings must be held 9
therelore, non-existent in the

Privy Council in the cise of
. Chicl Kwame Towia”

It is now we
Court has
action “bey;

hat where an inferior tribunal o
lly without jurisdiction or taken any
: phere allotted o the wibunal by fis
yutside the area within which  the luw
) ge Lo err”, then such action amounts on
power unwarranted by law” and such wn ot
thal is Lo say, “the result of a purported exercise
hich has no legal effect whatsoever”. In such o
well-established that a superior Court s nol
ive effect Lo it, particularly where the appeal st
Y discretionary  jurisdiction. The Courts wouldd
W perpetuate, in such circumstances, somcthing
yieh would be patently unjust or unlawlul”.

considered view that, the proceedings in the subject case
infested with inherent legal infirmitics and substantive tlegalitios,

tantamount 1o patent violation of prescribed law, and that tuo b
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utter disregard ol principle of natural justice, henece the impugned
orders pussced during the hicrarchy of the customs are horeby
declared null and  void, ab initio. The impugned “oarddrs o

therciore, sct aside and appeal is allowed with no order as 16 cost
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27.  Order passcd accordingly.
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