GOVERNMENT OF PAKISTAN
CUSTOMS APPELLATE TRIBUNAL
KARACHI BENCH-I,

3" FLOOR, JAMIL CHAMBERS
SADDAR, KARACHI

Before:  Mr. Muhammad Nadeem Qureshi, Member Judicial-I, Karachi,

" Customs Appeal No.K-313/2014

M/S.Khadim Motors, !
1, Al-Haya_t Market, Plaza Square, \ J
M.A.Jinnah Road, Karachi. Appelldnt
Versus [ -
1 ﬂle cgllector of Customs (Appeal)
P. EiH .S, Karschi
2 The Deputy Collector of Customs Adjudication-|
Custom House, Karachi. Respondents

Mr. Khalid Hayat, Advocate, present for the Appellant.
Mr. Imran Gul, A.O, present for the Respondents.

Date of Hearing: 19.03.2015
Date of Order:  31.12.2015

JUDGMENT "

Py

MR. MUHAMMAD NADEEN QURESH), MEMBER UDICIAL-1): By this Judgment,
Al

| will dispose of Customs Appeal No. K-313/2014 filed by the appellant against
Order-In-Appan No. 8459 to 8478/2014 dated 21.02.2014, passed by the

dIso undertaken and scrutinized in order to ascertain and take
necessary action against the actual culprits involved in this ‘malpractice of

clandestine removal of goods from M/s. Pak Shaheen Conialner Services,
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me%werwrhwommmmmmms—

particular case so far has revealed that M/s. Khadim Motors imported a
consignment of auto parts, declared to . contain Rubber Bush=2160Pcs, =20
, oackages, weighing 540 KG vide IGM No.10011 dated 23-10-2011, index No.258
and sought clearance thereof against Goods Declaration (GD) bearing Machine
No. KAPR-HC-4354 dated 01.11. 2011, filed through their Customs Clearing Agent
M/s. Flying Horse, Karachi. Further scrutiny of the documents revealed that
1x20ft container bearing number MOAU-6715416 comprislng »of 05 Less

Container Load (LCL). Consolidated consignments oonslstlng of 148 Packages
weighing 5907.60 Kg having volume of 16.667M was shlppe M/s.‘The Frersht
Services (Thailand) Company Limited, Yanawa, Bangkok t '

/ lities Shipping
Agency, M1, Queens’ Centre, Karachi against consolld%d Masﬁr Bill of Lading
No. MOLU13801159353 dated 02.10.2011. Out of aforesaid 05.LCL consolidated

' consignments, one consignment of 139 cartons Automotive Rubber Parts of RBI
Brand of Thai Origin, weighing 3,106,600/-Kg Gross, 2823.67 Kg Net,. having
volume of 5.815M pertains to M/s. Khadim Motors, Karachi. However, Facilities
Shipping Agency, while filing under section 43, 45 of Customs Act, 1969 illeg'5lly

substituted / reduced and mis-declared the weight as 600 Kg-Gross, 540Kg.-Net

A/ instead of the actual 3106.600/Kg.~Gross, 2832,67Kg-Net, the reduced weight

also appeared in the House Bill Lading BKAR-1110-6424;L dated 02.10.2011
relating to M/s. Khadim Motors, with the active of the importers. Subsequently
the container was moved to Off-Dock Terminal, M/s. Pak Shaheen Container

td, Karachi. The aforesaid Terminal staff,.connlvlng with' the

' al / delivery of the same to the aforesaid Importers / customs agents
with the collusion of the Customs Staff of MCC preventive and Terminal
Operator’s staff posted at the Exit Gate of the fermlnal. M/s. Khadim Motors,
Karachi filed a Goods Declaration (GD) bearing Machine No. KAPR-HC-4354 dated
01.11.2011, filed through their Customs Clearing Agent M/s. Flylng Horse,
Karachi declaring the description and quantity as auto parts, Rubber Bush 20



M/s. Khadim Motors

C.A.No.K-313/2014

packages / Carton weighing 600Kg-Gross and 540Kg.-Net. The same goods were
presented before the Customs Examination Staff and the Examination Report was
endorsed on the GD accordingly. The differential quantity of goods weighing
2284Kg.-Net of Auto Parts k/Bush, remained un-assessed and non-duty paid with
active connivance of the concerned staff of the custodian -M/s. Shaheen
Contaiﬁer Services (Pvt) Ltd., Off-Dock Terminal Operators and their other
associates, as the same was neither presented for the examination nor weighed
as the integral part of the consignment and as such the said goods were not
Idreseht to the Customs Examination Staff for examination / Inspectlon At the
time of delivery again with the active connivance of the concerned staff of the
Custodian M/s. Pak Shaheen Container Services (Pvt) Ltd., Terminal Operators,
five Gate Passes as well as vehicles were used for the purp_psé to take delivery of
20 Packages of Auto Parts, R/Bush weighing 540Kg.-Net as declared in the GO as
well as assessed for duty and taxes by the Customs which otherwise would have
been carried out on single vehicle. They however, succeeded to get the deliver
along with undeclared / un-manifested and non duty paid quantity of Auto Parts
R/Bush weighing 2284Kg. The said vehicles were gate out with the connivance of

the concerned staff posted at the Exit Gate of the Terminal.

y 3 The adjudicating officer vide Order-in-Original No.400/2012 dated 05-D6-

i&TlEDrecovery of Rs.3,42,809/- as well as personal penalty of
Re2;02,000/- on each of the appellants, importer, clearing agent, freight
gl u§todian M/s. Pak Shaheen Container services (Pvt.) Ltd.

Agp / ved and dis-satisfied with the Order-in-Original, M/s. Khadim
offeal before Collector of Customs (Appeals), Karachi, who vide

v/

/ No 8459 to 8478/2014 dated 21.02.2014 rejected the same.

5% Being aggrieved and dis-satisfied with the Order-in-Appeal, M/s. Khadim
Motors, filed the instant appeal before this Tribunal on the grounds incorporated

in the Memo of Appeal.

6. On the date of hearing, Mr. Khalid Hayat, Advocate appeared on behalf of
the appellant and contended that, the impugned Order-in-Original and Order-in-

“ "Appeal passed by the Respondents are not sustainable under the law and is liable

S
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to be dismissed. He further contended that the consignment of the sub'ject GD
was cleared and out of charge way back in the year 2011 and too under the strict
vigilance of the custom officials, therefore, in view of such fact, no question of
removal of un-assessed / non duty paid consignment arises. The import
documents i.e. Bill of Lading, invoice and packing list shows the same weight of
560 net weight and 600 Kg gross weight as declared by the appellant Iﬁz;%)'bjggi
GD, the consignment of the appellant went from the rigors of three exgqpﬁ&\;lon
conducted by the custom officials and nothing contrary to the declggatlo‘r_! of GD
was found out, therefore tll'ne proceedings of the show cause notice was géwerse,
illegal, and unlawful. He further contended that, there are three doc;;‘ﬁ;e}\tﬁ
which governs import transaction i.e. Bill of Lading, Commercial invoice and
packing list. After arrival of the consignment for home consumption, the importer
files GD containing true and correct particulars of the import on the basis of
these documents. He further contended that the adjudicating authority did not
have clear cut directions to whom put the blame of unfounded allegations. In a
result, the respondent No.2 tried to create nexus between the appellant,
custodian and freight forwarders, which is otherwise not supported from the
record of the case file. That both respondents failed to appreciate the contention
of the appellant which was submitted in reply to show cause notice that specific
documentary evidence is required for leveling strict allegation of under
Tilaration, which is otherwise néf pro;len from record. Perusal of show cause

d
n ﬁ%ﬁ;fm order in original “shows that the entire story of illegal rerﬁoval of

into alleged under declaration and were Involved in removal

duty paid items from the custodian despite the fact that the

f consignment were also denied by the freight forwarders,

Cigr"which aspect of the case was ignored by the respondent while
w__g ing appeal before him. The Import documents do rot show“any
misdeclaration attracting the provisions of untrue and false particulars in terms
of section 32 of the Custom Act, 1969. When the GD was in accordance with law
as well as import documents and the same also went through the custom process
and leviable custom duty andtaxes were paid on it and after having it out of
charged, then the transaction becomes past and closed transaction for all intent

and purposes. The contents of show cause notice are self contradictory &5 much
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as the show cause notice says that the goods were 100% examined by the
relevant Custom officials and on the other hand the show cause notice states
that the duties were short paid. He further contended that the Consignment
cannot be removed without paying duties/taxes as per manifest. In this case, thé
process was examined/assessed/checked by the Custom Officials at least three
times and the charges of removal of un-manifested cargo without payment of
duties and taxes is baseless and uncalled for. The show cause notice was issued
just to strengthen FIR No.Sl/MISC/OZ/ZOlZ/DC-EW lodged against illegal removal
of imported consignments without payment of leviable dutles/taxes._ from
M/s.PakShaheen, Off-Dock Container Terminal, Kemari, Karachi, whlch is not
maintainable under the law. Show cause notice does not point out as to who has
allegedly evaded custom duties/taxes and who has committed alleged offence.
The show céuse notice suffers from inordinate delay of 13 months when the
delivery of the goods was taken on 10-11-2011 by the appellant, which shows
that the show cause notice is after thought and manipulated one. The
respondent No.1 erred in law to pass the Order-in-Appeal in a cyclostyled manner
as mutatis mutandis, which is not sustainable under the law. It is well settled law
that every case has to be decided on its own peculiar facts and circumstances of

the case through separate speaking order, which the respondent No.1 failed to

do so. The show cause notice was issued by concerned Deputy Collector

m&ss:gﬁhereas the order in original was passed by the respondent No. 2;

set-aslde Order—ln-AppeaI No.8459 to 8478/2014 and Order-in-
Original No.400/2013 and show cause notice- No.ITC/185/2012-VI dated 31-12-
2012 in the interest of justice.

7. The department/respondents had not filed cross objections under sub-
section (4) of Section 194-A of the Customs Act, 1969. However, on behalf of the
Respondents, Mr. Imran Gul, A.O, appeared and argued the matter on the basis

of judgment passed by the Single Bench (Member Judicial) of this Tribunal and






